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PROCEEDINGS 

THE COURT: Okay. Anything else we need to 
address? 

Bring them in. 

MR. MOLONY: Your Honor, Mr. Williams and I 
have had a discussion about the federal register 
and the enactment. All we're going to do is 
demonstrate in that way when it became effective 
or when it was passed. 

(Jury enters courtroom.) 

THE COURT: Thank you, you may be seated. 
For the record, the jury is now present. 

I'm sorry we're starting a little late. 

But we had some legal issues to address and we 
literally had 20 minutes for lunch. 

CROSS EXAMINATION (Continued) 

BY MR. MOLONY: 

Q. Good afternoon. Ms. Janoff, before we get 

back to this questioning, I would like to present to 

you, with the Court's permission, a copy of the 

Federal Register, volume 55, number 45, dated 

Wednesday, March 7th, 1990, and reference to the 

rules, the Department of Transportation Federal 

Aviation Administration specifically under the 

TAYLOR, JONOVIC, WHITE & GENDRON 
(305) 358-9047 


http://legacy.library.ucsf.e(flj[i(ticKgbiHiH{afl0)(peHv.industrydocuments.ucsf.edu/docs/qthlOOO1 


1852 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


heading prohibition against smoking wherein the 
summary says: "This rule implements the prohibition 
against smoking contained in public law 101-164 
enacted in November 21, 1989. This legislation makes 
it unlawful for any person to smoke in the passenger 
cabin or lavatory of an airplane during most 
scheduled flight segments in the United States. The 
statutory prohibition applies to U.S. and foreign air 
carriers." 

And it goes on from there. 

If I might, you and I in our discussion 
earlier there was a discussion as to the six-hour ban 
as to when that was passed? 

A. Yes. 

Q. And I retrieved that from the Federal 
Register over the noon hour or lunch hour whenever it 
is, and wanted to present that with you and see 
whether or not that refreshed your recollection or 
whether you had any other recollection concerning 
when this legislation was passed? 

A. Yeah, I believe my testimony was that it 
was toward December of 1989 and then it was enacted 
February 25th of 1990. 

Q. All right. It was effective February, but 
enacted or passed -- 
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A. Passed by Congress. 

Q. The previous November 21st, correct? 

A. Yes, of 1989, 

Q, And that is roughly six months prior to 
your first international flight, correct? 

A. Yes. 


Q. Thank you. 

Now, yesterday when you testified you said, 
according to my notes that in 1983 you were, I think 
you said 26 or 27 years old, had never manifested any 
allergies and had, quote, in your terms lived life? 

A. Yes. 

Q. Do you recall that testimony? 

A. Yes, I do. 

Q. All right. That was the time, as you've 
testified earlier this morning, that you first became 
a flight attendant, correct? 

A. Yes. 

Q. So in terms of having lived life, I'd like 
to take -- I'd like to address a few things that 
entered your life, I believe, during that time frame 
and I'd like to go one by one. Wouldn't it be true 
that prior to that time, November 1983, you had only 
twice, prior to flying to San Francisco and to Dallas 
for your interviews, you had only twice been on an 
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airplane? 

A. Yes. 

Q. Likewise, you had never been exposed to the 
2 percent humidity, dry air that is regularly present 
in an aircraft cabin for a commercial air carrier, 
right? 

A. Actually it's 2 to 3 percent when the 
aircraft is empty. It's more like 18 to 23 percent 
when the aircraft is filled with people according to 
the National Academy of Sciences report. 

Q. Okay, well, that was new to you? 

A. Yes, the dry air was still new to me. 

Q. It's drier air than we experience -- 

A. In Miami. 

Q. In Miami. And drier air than you would 
experience in Phoenix? 

A. A little bit drier. 

Q. And how does that compare in your 
understanding to Telluride, Colorado in terms of the 
dryness there? 

A. Telluride is a dry climate. We visit there 
often times in the summer. And where it has rain 
showers every afternoon and that's why we like it. 

Q. But the humidity there is quite low? 

A. Yes, it is. 
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Q. You have never worked in an enclosed 
environment as you began in November of '83 on an 
everyday basis, right? 

A. That's true. 

Q. You had never experienced jet lag except 
for perhaps your one trip from Peru? 

A. Yes. 

Q. You hadn't experienced turbulence on a 
frequent basis, right? 

A. No, I had not. 

Q. You hadn't had frequent exposure to 
pressure changes, barometric pressure changes as a 
result of the sometimes hourly flights that you took 
as a domestic flight attendant, right? 

A. Yes, that's true. 

Q. You hadn't been exposed to bacteria, 
viruses and the like in an enclosed environment like 
you experienced for the first time with the hundreds 
of passengers you would serve on an almost daily 
basis? 

A. I would tend to disagree with that. I was 
raising a child. I was very active in his 
activities. I worked in bars. I went to college. I 
was exposed to a lot of people. I mean, there are 
bacteria and viruses right here in this room. That I 
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would probably tend to disagree with to a degree. 

Q. Those kind of bacteria and viruses and dust 
the term ubiquitous applies to, right, they're 
everywhere ? 

A. Yes, they are. 

Q. My question referenced that occurring in a 
controlled environment with recirculating air. 

A. Yes, that's true. 

Q. That was new. 

And along those same lines, you're aware 

that flight attendants through the handling of cups, 
being around passengers who sneeze, handling of 
blankets and pillows and things of that nature are on 
a regular basis exposed to a variety of bacteria, 
viruses and allergens and things of that nature, 
correct ? 

A. Yes. 

Q. Isn't it a fact that you've seen literature 

that says that just the shear number of pressure 
changes that a flight attendant goes through might 
cause sinusitis? 

A. I don't recall reading anything. 

Q. Let's take a look again at your deposition 
if I might. 

Let me direct your attention to page 210. 
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And in particular starting on line 19. Let me read 
the following. 

"Question: In your reading, have you ever 

seen literature that says 
A. Hold on. 

THE COURT: I don't think she's there yet. 

MR. MOLONY: I apologize. I thought you 

were there. 

BY MR. MOLONY: 

Q. "Question: In your reading have you ever 
seen literature that says just the sheer amount of 
pressure changes that a flight attendant or even a 
scuba diver might go through might cause sinusitis in 
and of itself? 

"Answer: Yes. 

"Question: Unrelated to any other 

exposure ? 

"Answer: Yes." 

Do you recall those questions being posed 
and your giving those answers? 

A. No, I don't. 

Q. Do you question whether you were telling 
the truth at the time you gave those answers to those 
responses, to those questions, excuse me? 

A. I mean, the truth. You know, I'm not a 
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doctor. I do know that a flight attendant goes 
through pressure changes just as a scuba diver does. 
But I was not aware that it can cause sinusitis in 
and of itself. I know it can break your ear drum. 

Q. You know that the mere pressure change on 
an aircraft from ascending and descending can be 
sufficiently severe that it can break your eardrum, 
is that what you're telling us? 

A. No, that's still worded wrong. 

When you block your ears, I mean, I know 
that eventually it can happen. And almost happened 
to me the one time when Dr. Lanson was treating me 
and said it was okay to go back to work and I did. 

And I got the hemorrhage in my eardrum. Now, that 
was a real serious situation. First and only time I 
had ever had a hemorrhage in my eardrum with blood. 
And it was serious, so that's kind of what I was 
referring to. 

I shouldn't have gone back to work. 

Q. You had sinus problems in 1992 and 1993 for 
which you were treated by Dr. Stroschein, correct? 

A. Yes, I did. 

Q. If you look at this board here for a 
minute. If we look at 1992 -- I'll tell you what, if 
we start in February of '90, all these color things 
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that you all have circled for '90, '91, '92 all the 

way down here for '96, what color on here are 
nonsmoking flights? 

A. Blue. 

Q. So again, and I don't want to belabor.the 
point, if you had not switched to international, 
every line, every circle on this calendar from 
February 1990 to down here in January of '96 would 
have been blue, wouldn't it? 

A. And there would have been twice as many, 
yes, lots of blues, yes, that's true. 

Q. And so if you hadn't switched to 
international, in 1992, which was the first time you 
were treated by Dr. Stroschein, right? 

A. Yes. 

Q. And at all times since that she's been 
treating you up to the current time, all right, are 
you with me? 

A. Yes, I'm with you. 

Q. Throughout that entire period, now 10 
years, every time you would have dealt with her and 
every time you would have treated with her, you would 
not have been exposed to smoke on board aircraft, 
right? 

A. Exposed to smoke. But I still would have 
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the chronic sinusitis. I was diagnosed in 1989 by 
Dr. Lanson. 

In other words, if I was a flight attendant 
today and I was flying on all the nonsmoking flights, 
I would still have the same complaints because I have 
chronic sinusitis. It's a permanent condition. 

Now, something else may trigger it and I 
will still get the sinus infections just from taking 
a breath. And if it gets impacted and I can't get it 
out, it can cause -- if it causes a swelling, then 
the sinus becomes blocked and then I get the 
infection because of the bacterial backup. That's 
how it works. 

So even if I was still a flight attendant 
today, I would still be complaining about my chronic 
sinusitis. Even though the smoke is gone. 

Does that make sense? 

Q. Well, that's for the jury to decide. 

A. Okay. That's fair. 

Q. And it's not for me to be responding to 
questions, with all due respect. 

A. Okay. 

Q. At the same time, before we leave this 
point, you had been on international flights for two 
years prior to the time they had gone nonsmoking 
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1 domestic? 



A. Uh-huh. 


3 Q. And you had a period of roughly two years 

4 before you went to see Dr. Stroschein, correct? 

5 A. Yes. 



Q. Your surgery was in '93? 

A. Yes. 

Q. The ban went into effect in 1990? 

A. Yes. 

Q. You were cleared to fly? 

A. Yes. 

Q. All these things, all these medical 
conditions -- 
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A. Yes. 

Q. -- all right, you were diagnosed with 

chronic sinusitis, right? 

A. Yes. 

Q. And you were diagnosed with chronic 
sinusitis originally by whom? 

A. Dr. Lanson. 

Q. By Dr. Lanson and that was in 1989? 

A. Yes. 

Q. And every medical visit that you have 
identified that we've gone through here in 
painstaking detail, you've received medication for it 
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and they cleared up, correct? 

A. I don't follow the question. 

Q. Very simply we can go back through them 
again, and I seek to avoid that -- 

A. Did the infection clear up? Yes, it did. 

Q. That's correct. Every time you had a 
blocked ear, eustachian tube, a cold, everything that 
you went to see a doctor for, you were treated, the 
only time you quarrelled with the outcome and you 
said it cleared up but it took longer was Dr. Lanson, 
right? 

A. Yes. 

Q. Every other time that we've gone through 
and we've looked at, you had no quarrel with the 
treatment that was given and you were cleared to fly 
by your own physician, correct? 

A. Yes. I was cleared to fly. 

Q. Let's take a look again if we might and 
pick up the chronology here real quickly. 

January 15, 1996. Letter to you from the 

administrative coordinator, Chicago flight service. 
Subject, medical certificate requirement. 

It says here: The review of your 
attendance record indicates suspected abuse of your 
sick leave benefit. In accordance with our 
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discussion January 15th, this is to advise you that 
effective immediately... and goes on from there, 
requiring you to provide a medical certificate for 
each illness or claimed injury. 

Do you recall receiving this? 

A. Yes, I do. 

Q. And it references here an effective -- this 
will be effective through the date of your 
resignation? 

A. Yes. 

Q. And your resignation was effective when? 

A. March of 1996. 

Q. So if I'm understanding this correctly, 
this is a letter that you received that says: From 

now until March of '96 when you have resigned as a 
flight attendant, if you're going to take time off, 
you need to provide us with a medical certificate, 
right? 

A. Yes, and the medical certificate 
requirement was put on every flight attendant who 
took the early-out as a matter of procedure. 

If you called in sick, this is what you 

got. 

Q. Let's talk about that early-out for a 
minute. 
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An early-out in the term as you're, 
apparently as you're using it, and correct me if I'm 
wrong, American Airlines made an offer to you, a 
different sort of proffer, if you will? 

A. To all of the flight attendants. 

Q. Okay. Broader group including yourself? 

A. Yes. 

Q. All right. That you could leave the employ 
as a flight attendant with certain benefits that they 
are offering you, presumably as an inducement to 
secure the agreement of flight attendants to sign on, 
correct ? 

A. To secure the agreement of flight 
attendants ? 

Q. Well, they wanted to give people an 
opportunity to choose whether they wanted to stop 
flying? 

A. Yes. 

Q. And as an inducement to that they offered 
you a package of benefits, right? 

A. Yes. 

Q. And those benefits apparently included some 
money, right? 

A. Yes. 

Q. And they included some more restricted 
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1 flying privileges than you had had, the buddy 

2 passes 

3 A. I didn't have those. 

4 Q. They went by the by, but flight attendants 

5 like yourself under this arrangement could continue 

6 do fly at very reduced prices as compared to the 

7 flying public, right? 


8 

A. 

Yes . 

9 

Q. 

And with medical coverage, right? 

10 

A. 

Medical, limited medical coverage until I'm 

11 

62, yes. 


12 

Q. 

To a certain age? 

13 

A. 

Yes. 

14 

Q. 

And you evaluated that opportunity. And 

15 

you apparently made a decision, correct? 

16 

A. 

Yes . 

17 

Q. 

And the decision you made was to accept the 

18 

early-out 

offer from American Airlines? 

19 

A. 

Yes, it was the only time they had offered 

20 

it. 


21 

Q. 

You thought it was a good deal? 

22 

A. 

For me it was a good deal, yes. 

23 

Q. 

Now, during the time frame that precedes 

24 

your, whether you call it resignation, retirement, 

25 

whichever, 

I mean no significance, you left the 
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employ by choice? 

A. Yes, I did. 

Q. You were having some other medical issues 
in your life totally unrelated to the issues we're 
here about today, correct? 

A. Yes, I was having another medical issue 
that because of that medical certificate, I was 
required to report that to American Airlines and any 
medication I was taking. And if I didn't do that, 
they could have fired me. 

Q. Well, let's take up that in short order 
here. For example, one of the medical certificates 
came from a rheumatologist named Dr. John Tesser that 
you were seeing at the time, correct? 

A. Yes. 

Q. And this says: "To whom it may concern," 

and presumably this was for your employer, right? 

A. Yes. 

Q. "This patient suffers from atypical 
rheumatic syndrome, which is a chronic 
musculoskeletal pain syndrome. Her prognosis is 
somewhat guarded. At this point she does require 
treatment with Robaxin, a muscle relaxant." 

A. Yes. 

Q. And that's your note here indicating you're 
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sending this on to American Airlines? 

A. Yes, per their requirement. 

Q. And of course as indicated, this has 
nothing to do with the Defendants in this lawsuit, 
correct? 

A. Correct. 

Q. Let me show you next a letter that you sent 
in February of 1996 to Mr. -- excuse me, to 
Dr. Kowalski, who is a physician employed by American 
Airlines, correct? 

A. Yes. 

Q. In it you relate that you had an 
appointment to clear your medical, meaning you had 
been off work for these medical issues we had been 
talking about? 

A. I was off of work with Dr. Stroschein and a 
sinus infection. 

Q. You had a trip to London, you were not 
cleared. And the response here as indicated in this 
letter was -- excuse me. You told American that you 
had supplied all the documents that they' had 
requested. And you were pointing out to them that 
you did not feel that their response that you had 
given them inadequate information was appropriate, 
correct? 
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A. Yes. 

Q. And you go on to say that here's the 
additional information. X-ray or lab test, detailed 
treatment information. . And the reference down here 
you say this has to do with Dr. Stroschein. Well, in 
fact it references Dr. Tesser, does it not? 

A. Yes, but the reason that I had originally 
called in sick was because of a sinus infection with 
Dr. Stroschein. This whole situation was I was 
required to report to American that I had a pain 
syndrome. And I was under treatment for it. The 
Robaxin was what was in question, a muscle relaxer. 
You really can't fly on that. And I did tell 
American that I did not take the muscle relaxant, but 
I didn't report this to them because I was able to 
continue working. 

Q. Before we go on with that again, I'll give 

you every opportunity, I don't mean to cut you short? 

A. I was not off work for that condition at 
that time. 

Q. But you were off work at times for that 
condition? I mean, the other condition that we're 
referencing here interfered with your ability to 
work? 

A. Yes, it did. Yes. 
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Q. And the sinus infection that you're talking 
about, that's like the other ones that you had 
earlier, that bacteria caused, you had medication, 
you had antibiotics and it cleared up, right? 

A. Yes . 



Q. And that's again on a time when you chose 
to be on an international flight, right? 

A. Yes. 

Q. Let's look at one more document in the 
sequence having to do with the time leading up to 
your departure. This is from American Airlines 
February 22nd, 1996 letter to you and it is from 
again Dr. Nestor Kowalski, area medical director for 
American Airlines. 

You remember this letter, don't you? 

A. Yes. 

Q. And in it, it references that, again, as' 
you were talking about, you were taking 
methocarbamol. You had been off work since January 
11th, having used that drug since the thircl week of 
December, right? 

A. Not when I worked. 

Q. Well, you had been off work? 

A. For the sinus infection. 

Q. Exactly. My only point, and I think it's 
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what this points out here, is you've been off work 
for some time? 

A. Yes. 

Q. And you have been using, while off work, 
this medication? 

A. When I needed it, yes. 

Q. Which interferes with your ability, because 
it's a muscle relaxant, to perform your job as a- 
flight attendant, correct? 

A. Yes. 

Q. Because there's concerns about safety in 
that regard. And here is a reference to that 
specific medication Robaxin as well, correct? 

A. Yes. 

Q. And at the time, according to this letter, 
you advised American Airlines that you were under 
treatment for osteoarthritis, fibromyalgia and again 
that the medication that caused you drowsiness, you 
don't quarrel with that representation? 

A. Yes, that's what Dr. Tesser was treating me 

for . 

Q. They referenced an office visit. And 
apparently, as this letter indicates, you now spoke 
of having fibromyalgia for some two years and were 
currently receiving physical therapy. And the 
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1 symptoms of lost feeling in the right arm and hand, 

2 weakness and pain in the neck and shoulder had 

3 resolved. You indicated that your job was too 

4 demanding and that you no longer wished to continue 

5 as a flight attendant, right? 


6 

A. 

Yes . 

7 

Q. 

That's all accurate? 

8 

A. 

Yes . 

9 

Q. 

And they asked you to get a completed 


10 physician statement from your doctor indicating that 

11 you're fit for duty and you can lift more than 20 

12 pounds as indicated here, right? 

13 A. Yes. 

14 Q. The letter goes on to say, referencing 

15 safety sensitivity by the airline. That given the 

16 history of your two-year illness, which is not the 

17 illness here, correct? That we're addressing in this 

18 case? 

19 Currently requiring treatment with a muscle 

20 relaxant, et cetera, physical therapy and the nature 

21 of your symptoms, which are lost feeling in the right 

22 arm, hand, weakness, pain in the neck and shoulder, 

23 along with a guarded prognosis, that's what 

24 Dr. Tesser provided the airlines initially? 

25 A. Initially, yes. 
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Q. That you had a guarded prognosis and that's 
where this language "guarded" comes from, does it 
not? 

A. Yes. 

Q. They expressed concern about your ability 
to safely perform your job. And go on from there and 
say, as it says here, that concern about your lack of 
coordination, rigidity must be clarified, frequency 
of medication, et cetera. 

He references here frustration. And 
wouldn't it be accurate to say that that reference 
deals with what you communicated to the airlines at 
the time because you were trying to take your last 
international flights before you retired and they 
wouldn't clear you to fly, is that accurate? 

A. Yes, they wouldn't clear me to fly because 
of this, at that time. 

Q. After you left the airlines, after you left 
American Airlines as an employee, you got married? 

A. Yes. 

Q. And the following year, 1997, you and your 
husband took a belated honeymoon to the South 
Pacific, correct? 

A. Yes. 

Q. And in your testimony yesterday you 
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expressed you got sick or something of that nature 
and something about exposure to tobacco? 

A. I got sick during my honeymoon, yes. And I 
flew -- I was flying and, yes, I was exposed to 
secondhand smoke. 

Q. You flew Air New Zealand? 

A. Yes. 

Q. And you flew Air New Zealand by choice? 

A. Yes. 


10 Q. And you and your husband chose to fly 


11 halfway around the world in 1997, that's roughly how 


12 far it is to New Zealand and Tahiti, is it not? 



A. I'm not sure. 


14 
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Q. Long way? 

A. Yes. 

Q. In terms of any exposure that you had, 

certainly and I mean, you know, complete respect in 
saying this, in terms of your choice where you and 
your husband chose to go in 1997 on your honeymoon, 
that was entirely your choice. I mean, you didn't 
have to go on a plane as far as Tahiti and New 
Zealand, you could well have chosen not to fly and 
chosen to go to some location in the United States? 

A. I don't believe the flight was smoking. I 
don't believe that Air New Zealand allowed smoking 
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and, quite frankly, I recall wearing a mask on that 
flight. 

The smoke exposure was during the honeymoon 
because the places that we were, there are no 
regulations whatsoever. And I did become sick. 

Q. But the point that I'm attempting to 
address with you there is the choice of where to 
go — 

A. Yes, my choice. 

Q. What you ran into, what you encountered? 

A. Yes. 

Q. What reaction you had to it, all of that 
was a function of choices which are dear and 
important 

A. Yes. 

Q. -- and things that all of us ought to be 
able to make, and you and your husband made them? 

A. Yes. 

Q. And they're entirely your responsibility, 
correct? 

A. Yes. 

Q. I woul,d like to go through, hopefully with 
some repartee, the medical records that relate to 
your allergy testing and treatment by Dr. Morgan 
commencing in 1997. 
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Let me show you, first of all, we touched 
upon this yesterday. 

You went to see Dr. Morgan in 1997 to -- 
excuse me, at the urging of Dr. Stroschein? 

A. Yes, for the wheezing in my chest. 

Q. And she recommended him? 

A. She did. 

Q. And presumably you have a pretty good 

relationship with Dr. Stroschein and you have 
confidence in her, right? 

A. Yes, I do. 

Q. And she's been in the medical community 
there in the Phoenix/Scottsdale area for a number of 
years? 


A. Yes. 

Q. And wouldn't it be reasonable to conclude 
that she sent you to Dr. Morgan because he was a 
physician that Dr. Stroschein would have held in 
favorable regard in that community? 

A. I wouldn't want to make that assumption, 
but she sent me to him to look at the wheezing in my 
chest that I had had from my last few flights. 
December and January 1995, 1996 I had developed a 
wheezing that stayed with me for the year. 

Q. Well, you wouldn't think that 

TAYLOR, JONOVIC, WHITE & GENDRON 
(305) 358-9047 


http://legacy.library.ucsf.e(fl£(UclM)ittil![aflO)(p0HA/.industrydocuments.ucsf.edu/docs/qthl0001 



1876 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


Dr. Stroschein would refer you to someone that she 
didn't have a positive regard for, would you? 

A. I would rather not comment on that. I 
don't know. She sent me to Dr. Morgan, he was an 
asthma doctor. 

Q. Do you have any knowledge or awareness of 
the reputation of Dr. Morgan in the medical community 
and the community at large? 

A. Not really. 

Q. No? 
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A. No, I don't. 

Q. You took the advice, you went to see 
Dr. Morgan. You got tested, right? 

A. Yes. 

Q. In 1997 for the first time? 

A. Yes. Well, he looked at the wheezing and 

suggested that I might want to do allergy testing. 

Q. And the responses here, this is the intake 
form, what problems do you want evaluated? 

Referencing hey fever, sinus problem and ear problem? 

A. Actually nose problem. I don't have hey 
fever, but I have a nose problem. 

Q. I'm sorry, you made the distinction 
yesterday. I wasn't trying to put words in your 
mouth. I was reading the left-hand side. 
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Skin rash or eczema, chronic fatigue. And 
as far as allergies here, this is the intake form, 
it's circled mold, dust, foods, right? 

A. Yes. I actually those are like irritants 
to me. And I circled them because I had become 
increasingly sensitive to some things. 

Q. You circled those? 

A. Yes. I didn't write the notes there, but I 
did circle them, yes. 


10 

Q. 

Infections, sinus infection, that's what 

11 

we've been talking about with the antibiotics all 

12 

morning 

, right? 

13 

A. 

Yes . 

14 

Q. 

Other, you've got chemicals, you've circled 

15 

that ? 


16 

A. 

Uh-huh. 

17 

Q. 

Insects, bees, others and secondhand smoke 

18 

and prescription drugs, right? 

19 

A. 

Yes . 

20 

Q- 

Also down here -- now, you said irritants, 

21 

you've 

got irritants, you've got weather changes? 

22 

A. 

Yes . 

23 

Q. 

Right? 

24 

A. 

But mold and dust aren't down there. 

25 

They're 

irritants to me. So I circled them up above. 
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Tobacco smoke. 

Q. Weather changes, smog, tobacco smoke, 

again, here's dust again? 

A. Yes. 

Q. It is down here, isn't it? 

A. Yes, it is. I was wrong, I didn't see 

that. 

Q. Strong odor, colognes, right? 

A. Strong odor, they wrote colognes. 

Q. But doesn't that suggest to you -- let me 
ask it more direct. 

Isn't it a fact that when you're around 
people that wear strong cologne it occasionally has 
an effect on you? 

A. Yes, I developed a screaming headache the 
Other night from walking through Bay Side. Bay 
Front, Bay Side? 

Q. You smelled a strong odor and you reacted 
to it? 

A. Yes. 

Q. And the months, you circled all the months, 
nose and ears, nose and ears you've got March, April, 
May that are circled. Then a series of different 
medications that you're on, correct? 

A. Yes. 
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Q. Second page of this gives you past medical 
history for starters. You reference the arthritis, 
which we've already been talking about, right? 
Mention some surgeries and pneumonia. You had 
pneumonia as a child, right? 

A. Yes, I did. 

Q. And reference family history here and 

allergies. You're talking here about the 
anti-inflammatory drugs that you said on the previous 
page were the prescription drugs, right? 

A. Yes, I just have a reaction to them. I 
don't know that I'm allergic. 

Q. Never been tested before as far as 
allergies are concerned? 

A. Yes. 

Q. Now, this test is occurring roughly eight 
years after Dr. Lanson had recommended that you have 
the same tests, correct? 

A. Yes. 

Q. Now, environmental history it talks about 
where you live, what you have in the neighborhood and 
the house and so forth and so on, correct? 

A. Yes. 

Q. Current residence in Scottsdale, previously 
Ft. Worth and Ogden, right? 
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A. Yes. 

Q. You go all the way back to South Dakota and 
Minnesota in that line, don't you? 

Now, it says here animal exposure, none. 

You have dogs now, don't you? 

A. Now, I do, I didn't at the time. 

Q. They're what, Yorkies? 

A. Yes. 

Q. And you got them after '97? 

A. Yes, 1998, I believe. 

Q. Now, after that testing, that -- after that 
intake form was filled out between yourself and an 
employee of Dr. Morgan presumably, right? 

A. I'm sorry, what was that? 

Q. Well, the notations down there, there was 
someone from the office that you were interacting 
with was my only point, right? 

A. Yes. 

Q. You had the testing performed, right? 

A. Yes. 

Q. And subsequently, there was a letter that 
was sent to Dr. Stroschein concerning the findings 
that Dr. Morgan had as a result of his efforts in 
examining you and testing you, correct? 

A. Yes. 
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1 Q. It's a series of pages and I'll seek to go 

2 through it with expedition. 

3 But I haven't highlighted it. But it 

4 points out here that your diagnosis is allergic and 

5 or vasomotor rhinitis, recurrent sinusitis plus 

6 bronchitis reactive airway disease, do you see that? 


7 

A. 

Yes, I do. 



8 

Q- 

Now, isn't it true that allergic rhinitis 

9 

is the 

very same thing that Dr. Lanson 

diagnosed 

you 

10 

with in 

1997? 



11 

A. 

No, I believe that -- 



12 

Q. 

Excuse me, I'm sorry, 1989? 



13 

A. 

No, he wanted me to have allergy testing. 

14 

And I hadn't done it. I didn't do it. 

So he never 

15 

did the 

allergy testing. I'm confused 

as to -- 


16 

Q. 

I don't mean to confuse you. 

And in a 


17 

minute 

before I leave this subject, if 

I can get 

my 

18 

hands on it, I'll go back to that so that we can 

do a 

19 

direct 

comparison. Because I certainly 

don't seek to 

20 

confuse 

you or anyone else here. 



21 

A. 

He's saying allergic and or vasomotor 


22 

rhinitis. 



23 

Q. 

Could be both, could be one? 



24 

A. 

Yes . 



25 

Q. 

"And or" means that. 
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1 

A. 

Yes . 

2 

Q. 

Okay? 

3 

A. 

Yes . 

4 

Q. 

But your letter, if you'll recall, I can 

5 

pull it 

back out, when you wrote in regard to your 

6 

first IOD to American Airlines -- 

7 

A. 

Yes . 

8 

Q. 

-- when you recounted and I asked you who 

9 

the physician was that said you had -- you used the 

10 

term bad 

sinusitis or something like that? 

11 

A. 

Yes . 

12 

Q. 

And allergic rhinitis? 

13 

A. 

That was, yes. 

14 

Q. 

That was Lanson? 

15 

A. 

What he wrote, yes. 

16 

Q. 

And that's what his diagnosis was and 

17 

that's what you shared with your employer, right? 

18 

A. 

Yes . 

19 

Q- 

That's all I'm trying to draw the parallel 

20 

Allergic 

rhinitis is one of the diagnoses that 

21 

Dr. Lanson had made for you? 

22 

A. 

One of them, yes. 

23 

Q. 

Excuse me? 

24 

A. 

One of them, yes, I think there were four 

25 

or five. 
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1 Q. In 1989? 

2 A. Yes. 

3 Q. In terms of rhinitis he said allergic? 

4 A. And chronic maxillary, eustachian tube. 

5 There were four or five diagnoses. 

6 Q. He said you needed to get tested for 

7 allergies just as we're discussing here, right? 


8 

A. 

Yes . 


9 

Q. 

Now, here, we've talked about clinical 

10 

symptoms 

and manifestations. He reports here that 

11 

one month 

ago you were drinking a smoothie, fruit 

12 

drink, right? 


13 

A. 

Yes, ice cold fruit drink. 


14 

Q. 

And your throat felt like it 

was closing 

15 

up, you took some Benadryl. That's an 

antihistamine, 

16 

is it not 

7 


17 

A. 

I don't know. 


18 

Q. 

How did you come to take Benadryl when your 

19 

throat was closing? 


20 

A. 

I don't know. But he tested 

me for a milk 

21 

allergy. 

I don't know why I took the 

Benadryl. 

22 

Q. 

But you got relief from it? 


23 

A. 

I don't know that I did. Oh 

, I did, I'm 

24 

sorry. 



25 

Q. 

Symptoms were relieved? 
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A. Yes. It was actually the cold, the ice 
cold drink in the end. The fact that it was an ice 
cold drink. I don't drink ice cold drinks. I don't 
do that anymore. 

Q. All right. Let's take a look down here. 

She had occasional sneezing. Her eyes would 
occasionally itch and she would sometimes have a rash 
on her eyelids possibly due to her cosmetics. There 
was some degree of anosmia, that's an impairment of 
your ability to smell, right? 

A. Yes. 

Q. Occasional sneezing, eyes would itch and a 
rash on your eyelids. 

Do you understand that you have an allergy, 
as this clause suggests you might, to cosmetics? 

A. I don't have an allergy to cosmetics. I 
think that's what he may have surmised there. 

Q. Based upon the other clinical observations 
that are recounted in that sentence, correct? 

A. Yes. 

Q. So you don't abstain from the use of 
cosmetics because of an allergy, right? 

A. No, the only reason I'm not wearing them in 
this courtroom is because the last time I spoke 
publicly was when I testified in Congress. And I 
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cried the whole time. And my mascara ran down my 
face and I looked like a fool. 

And I knew this was going to be emotional 
and I've opted to not wear makeup this week on my 
eyes, but normally I do. 

Q. I'm sorry. I haven't sought in any way 
shape or form to cause you to be emotional. 

A. I know that. 

Q. Next paragraph. In 1993 she had sinus 
surgery secondary to nasal polyps and the surgery 
seemed to help. 

Doesn't that suggest to you that 
Dr. Morgan's understanding was that your sinus 
surgery was due to your nasal polyps, that's what 
secondary means? 

A. No, I think he misunderstood the surgery. 
It was much larger than.that. 

Q. You're normally required an antibiotic 
about every three months since you stopped flying. 
After you stopped flying you got infections as this 
suggests? 

A. Again, I think that's wrong also. 

Q. Goes on to say, you developed a skin rash 
one month ago over your back, right? Goes on from 
there and says that that rash lasted five days, had 
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mild itching and then just went away spontaneously. 
You didn't know what it was, you didn't take any 
medication, just went away. 

Goes on to say that the precipitants of the 
patient's symptoms appear to be mold, dust, possibly 
milk, weather changes, smog, tobacco smoke and strong 
odors such as cologne, do you see that? 

A. Yes. 

Q. Goes on to say that the role of tree, 
grass, animal pollens is unknown, undetermined, 
right? 

A. Yes. 

Q. Very briefly, the third page preceding just 
the signature block references under lab data the 
results of skin puncture test which references there 
that you had a three by three millimeter histamine 
control with mild reactivity to the items that are 
listed here: Alfalfa, Johnson grass and so forth. 
Orange tree, house dust, dust mites and Bermuda and 
Johnson smut. And that, in essence, the rest of 
them.-- 72 items on the test, as Mr. Williams 
referenced yesterday, 10 of which you had a positive 
mild reaction to in '97, right? 

A. Yes. 

Q. This is at a time when you're no longer 
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exposed to environmental tobacco smoke and hadn't 
been for about a year and a half, right? 

A. Yes. 

Q. And just for clarity sake, completeness 
sake, it's just the typical thank you, keep you 
posted, Dr. Morgan. 

Now, you went back to see Dr. Morgan this 
year, 2002, did you not? 

A. Yes, I did. 

Q. What I'd like to do is take a quick moment 
and look at the items that you were tested for on the 
skin puncture test this year to see -- I haven't 
highlighted because it would take too long. But you 
can see here, I haven't gone through it, there seems 
to be 77 items here. But it appears that in some 
form or fashion there's a reaction to everything, 
right? 

A. Yes. 

Q. And again, this is 2002 and you haven't 
been exposed to environmental tobacco smoke on a 
regular basis since 1996 roughly? Because you didn't 
fly hardly at all in '96, did you? 

A. 1995. 

Q. It's really '95, so it's longer than that, 
right? 
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1 A. Yes. 

2 Q. We can go down' the whole list here, but the 

3 usual ones, mesquite four by two. I would imagine 

4 there's mesquite in the desert in Arizona? 

5 A. I'm not sure. 

6 Q. Juniper, Aspen. I imagine Aspen trees are 

7 in the area of Telluride, Colorado? 

8 A. Yes. 

9 Q. A whole gamut. Orange blossom, three by 

10 two. You have orange trees on your property there at 

11 home? 

12 A. Yes, I do. 

13 Q. And again, house dust and dust mites which 

14 we've already talked about are ubiquitous, that's a 

15 four by four, right? 

16 A. The dust mites? 

17 Q. House dust? 

18 A. The dust mites actually went down compared 

19 to the last. 

20 Q. You have a mild reactivity by one by one to 

21 dogs and a little stronger one by two to cats? 

22 A. Actually, the dogs are no reactivity. They 

23 actually blood tested me for dogs. 

24 Q. Now, Dr. Morgan gave you a treatment plan 

25 and another report as we've just gone through for 
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3 


1 your 2002 visit, did he not? 

2 A. Yes, he did. 

3 Q. Let me address these briefly. And again, 

4 the diagnosis here, as it was before, is allergic 

5 rhinitis/vasomotor rhinitis. He reflects both here. 

6 But rather than saying "and or" he's just got a slash 

7 between the two entries, right? 


8 

A. 

Yes. 

9 

Q. 

And recurrent sinusitis, right? 

10 

A. 

Yes . 

11 

Q. 

Now — 

12 

A. 

The reason I saw him was to get a refill on 

13 

my asthma 

, which is a mild case of asthma, which is 

14 

the next 

one . 

15 

Q. 

But while you were getting it refilled 

16 

that's when you got tested? 

17 

A. 

Yes, he recommended I -- 

18 

Q. 

And that's when you got these evaluations? 

19 

A. 

Yes . 

20 

Q. 

Flonase, as it references here, is a 

21 

steroidal 

nasal spray? 

22 

A. 

Yes . 

23 

Q. 

Have you ever looked at the packet insert? 

24 

A. 

Yes. 

25 

Q. 

Did you look at the adverse reactions? 
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A. There are some, I believe, yes. 

Q. Flonase, this is something that your 
allergist is saying that you need, right? 

A. Yes. 

Q. Did you ever notice that among the adverse 
reactions to that allergy medication is reduction in 


i' s abi) 

Lity 

to smell? 





A. 

No. 

But 

I 'll 

take a 

look at 

it. 


Q. 

And 

just 

for 

clarity 

sake, what 

we have 

e is simply 

ref e 

renc 

e to the 

-- for 

the 

lungs 

gulare 

and 

so fo 

rth? 





A. 

Thos 

e are 

the 

asthma 

medications 



Q. And reflux disease that's known as GIRD, 
that's when you have acids that back up into your 
esophagus? 

A. No, actually it's when the thick mucus 
drains down the back of my throat and it starts 
coming back up. 

Q. One point I didn't touch upon I want to 
quickly point out here, among the items that are 
addressed here on this treatment plan, 
recommendations to you by your allergist, avoid dust, 
mold, cockroach and mold. So he put mold here twice? 

A. Yes. 

Q. And you seek to do that? 
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A. Yes, I don't think we have a lot of mold in 
Arizona. 

Q. Now, let's look at the April 9, 2002 
report, which Dr. Morgan prepared referencing the 
results of this testing. 

Again, your diagnosis includes allergic -- 
he's gone back to the "and or" again -- vasomotor 
rhinitis, recurrent sinusitis, right? 

A. Yes. 

Q. Goes on from there to your history and 
talks about, again, your sinus surgery for nasal 
polyps. 

And your second surgery to, quote, clean 
out your sinuses, see that reference there? 

No nasal polyps were found apparently in 
this second surgery. 

It says you now have sinusitis about twice 
a year, occasional wheezing two times a year 
associated with your sinusitis. No hospitalizations 
or emergency room visits. 

Points out down here that you own a 
business. This is the Bath Chemist business that 
we've heard reference to in this courtroom 
previously? 

MR. WILLIAMS: I'm going to object, because 
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there's no question posed. It's a narrative by 

counsel. 

THE COURT: Overruled. You may proceed. 

BY MR. MOLONY: 

Q. You own a business, it says here, where you 
produce bath salts in a va'riety of fragrances and 
essential oils? 

A. Yes. 

Q. Is that your understanding the reference to 
the Bath Chemist business that has been referenced 
prior in your testimony? 

A. Yes. 

Q. Did you tell him that you mix these 
products outside and you wear a mask with it? 

A. Yes. 

Q. Is that a respirator mask? 

A. I have a couple of different masks that I 
wear. Basically I'm just trying to protect my nasal 
passages from getting anything in them. 

Q. But is it -- it's not just a cotton mask 
that you can get that you see people wear in 
maternity ward that they go in to see their newborn 
child? 

A. No, I have a couple of different kinds 
masks. One I buy from the Aviation Science 
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Foundation in London, England. And that's a special 
mask that I wear when I fly. And that's a pretty -- 
it's fabric, it's suctioned up against my mouth. 

It's quite large. I have it in my bag. But it's a 
pretty heavy-duty mask. 

I may wear that. And I have another mask 
that I bought at Home Depot that again suctions to my 
face . 


Q. 

you fly 
A. 

Q. 

A. 

Q. 

trying 

mold? 


Do you wear that mask on every 
these days? 

No, I don't. 

There's no smoke on the flight 
Right. 

And I take it in wearing that 
to insulate yourself from things 


flight that 




mask you're 
like dust, 


A. I've become -- 

Q. -- germs 

A. I've become hypersensitive to dust, 
colognes. I've become very hypersensitive to many 
things and that is why I have changed my lifestyle. 

Q. Okay. How many times have you flown on 
board aircraft in the last 12 months? 

A. I have no idea. I was sick for two full 
months with a sinus infection. I'm going to say 
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maybe five times. 

Q. Five times in the last year. And you're no 
longer a flight attendant. And I presume it wasn't 
in connection with business for the Bath Chemist? 


5 A. No. 


6 Q. You were here on -- she may still be here 

7 in the courtroom. You were here for Ms. Cransdon's 


testimony? 

A. Yes. 

Q. She said since you got married and you 
rejuvenated your friendship with her -- 

A. We maintained a 25-year friendship. 

Q. I'm not belittling the friendship at all. 
The term was used by her and I meant no disrespect. 

But since your wedding in '96 my 
recollection is she's said you've taken 10 trips to 
see her in San Francisco; is that consistent with 
your recollection? 

A. I don't know. I've been to her house a 
number of times. 

Q. Okay. And a number of times since you 
stopped flying, is that accurate? 

A. Yes. 

Q. And you have no current recollection that 
would contradict what Ms. Cransdon has already 
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testified to, I take it? 

A. No, I haven't sat down and added it up. 

Q. Again, the list of precipitants to your 
symptoms are dust, humidity, sinus infections and 
odor, right? 

A. Precipitants? 

Q. Yes, that's the word. Her usual 
precipitants of her symptoms are dust, humidity, 
sinus infections and odors, do you see that? 

A. Yes. 

Q. And as before, he goes on to say, the role 
of trees, grass and weeds, pollens, molds, dust and 
animal dander is not clear, undetermined, right? 

A. Yes. 

Q. Simply for purpose of demonstrating 
completeness, second page of the letter, 
environmental history and so forth that we've 
previously reviewed. 

Let me briefly touch on the summary. Final 
page of this letter from Dr. Morgan. Quote, this 
lady has a history of allergic and or vasomotor 
rhinitis with recurrent sinusitis. She has 
apparently become more allergic over time and this 
skin testing shows some significant allergies 
compared to five years ago. In addition to the 
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medications, I'm recommending immunotherapy and the 
risks and benefits were explained to her. I will be 
seeing her in two to four weeks to monitor her 
clinical course. I'm going to treat her sinusitis 
with 14 days of Levaquin, 500 milligrams daily. She 
will be following up with you in the near future for 
her sinus infection. Sincerely, Dr. Morgan. 

Right? 

A. Yes. 

Q. You never did take his recommendation or 
implement his recommendation of taking immunotherapy, 
right? 

A. No, I didn't. 

Q. And that was a choice you made not because 
you couldn't afford it, right? 

A. That was a choice that I made. 

Q. Now, you did implement some of the 

recommendations of Dr. Morgan in terms of your home; 
you use air filtration units in your home now? 

A. Yes, due to my increased sensitivity, we 
made changes so that my home was a more friendly 
environment. 

Q. You have those air filters there and 
there's never any smoke in your home, correct? 

A. Never, except when I almost burn things 
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because I can't smell that the beans are burning. 

I've almost burned it down a couple of times. 

MR. MOLONY: Your Honor, if you just give 
me a minute here. 

That's all I have. Your Honor. Thank you. 
THE COURT: Redirect. 

MR. WILLIAMS: Thank you. 

REDIRECT EXAMINATION 
BY MR. WILLIAMS: 

Q. Suzette, do you recall how many times these 
gentlemen representing these companies came to 
Arizona in the past six months to Phoenix? 

MR. MOLONY: Objection, Your Honor. 

MR. WILLIAMS: I'll tie it in later, judge. 

THE COURT: What's the objection to? 
Relevant? 

MR. WILLIAMS: I think is, judge. 

THE COURT: I’ll allow it. 

BY MR. WILLIAMS: 

Q. How many times they came to Arizona? 

A. I think that was three, maybe four. Does 
that include Dr. Salazar and his team? 

Q. No, the gentlemen lawyers? 

A. I think three. 

Q. Let me go back and ask you some questions 
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that Mr. Molony asked you. But let me start with the 
back and we'll work our way forward, okay? 

A. Okay. 

Q. He asked you about not following the 
recommendations of Dr. Morgan? 

A. Yes. 

Q. And I think you already covered this on 
direct examination, but I want to make sure the jury 
understands. 

Why is it that you did not follow the 
recommendations of Dr. Morgan? 

A. The conversation I had with Dr. Morgan were 
that four years of allergy shots was a big 
commitment. And I had explained to him that I don't 
have any symptoms of allergy. I tested positive, but 
I don't have any symptoms. And he had given me 
prescription drugs, four or five prescriptions, all 
of which I still have in the paper form because I'm 
waiting to get itchy, watery, runny, sneezy -- I'd 
love it if I would get some, what do you call -- 
runny nose and congestion. It would actually feel 
good, but I don't have the clinical symptoms of 
allergy. 

And that concerned me that, you know, why 
would I commit to four years of allergy shots when I 
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1 don't have the symptoms. I went to Dr. Stroschein 

2 and talked to her at length about it after I saw Dr. 


3 

Morgan. 

And she said, if you don't have the clinica 

4 

symptoms, 

I don't see why you should take 

5 

prescription drugs or get the allergy shots. 

6 

Q. 

Let me stop you one second. 

7 

Dr. Stroschein, I think the jury knows you've seen 

8 

her how many years now? 

9 

A. 

Ten years. 

10 

Q. 

And she's operated on you how many times? 

11 

A. 

Twice. 

12 

Q- 

So this is a physician that you've seen 10 

13 

years has 

told you this? 

14 

A. 

She's given me excellent care. 

15 . 

Q. 

How many times have you seen Dr. Morgan? 

16 

A. 

Twice. 

17 

Q. 

Total? 

18 

A. 

Twice. 

19 

Q. 

Once in 1997 and once, what, six months 

20 

ago? 


21 

A. 

Yes. 

22 

Q. 

Two exposures to Dr. Morgan in your life, 

23 

right ? 


24 

A. 

Yes. 

25 

Q. 

The allergist that's recommending you 
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1 undergo these things? 

2 A. Yes, and Dr. Stroschein used to be an 

3 allergist, so she does know about these things. 

4 Q. In addition to Dr. Stroschein, you've 

5 already told us about this, have you seen another 

6 physician concerning this? 

7 A. Yes, I went to my internist/pulmonologist 

8 Q. Who is he? 

9 A. Dr. Richard Levinson. 


10 

Q- 

Do you know if he's board-certified 

in 

11 

internal 

medicine? 


12 

A. 

Yes . 


13 

■Q. 

Do you know if he's board-certified 

in 

14 

pulmonary disease? 


15 

A. 

I believe he is, he's a specialist. 


16 

Q. 

Do you know if he's board-certified 

in 

17 

critical 

care medicine? 


18 

A. 

I don't know. 


19 

Q. 

I want to show you a document, and I 

don ' t 

20 

want to 

show it to the jurors. 


21 


MR. MOLONY: Your Honor, if I might. 

Can I 

22 

see 

it before? 


23 


MR. WILLIAMS: Yes, of course. 


24 


THE COURT: Show it to counsel. 


25 


MR. MOLONY: I don't know what you're 
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showing. 

Your Honor, let's have a sidebar on this, 
if I might. 

THE COURT: He's not seeking to introduce 
it; he's going to show it to her. 

MR. MOLONY: He can show it to her, but I 
prefer that she not testify. 

THE COURT: He said don't show it to the 

j ury. 

BY MR. WILLIAMS: 

Q. Look at that document. 

Do you know if Dr. -- what's his name? 

A. Dr. Levinson is board-certified in critical 
care, also. Critical care medicine. 

Q. Did Dr. Levinson make certain 
recommendations to you concerning this kind of 
treatment that Dr. Morgan suggested? 

A. Yeah, we addressed both the mild asthma and 
we addressed the allergy situation and he did make a 
recommendation to me. 

Q. And what did he tell you? 

A. He instructed me to not take the allergy 
shots if I was not symptomatic. 

Q. Do you believe that you have become 
sensitive to environmental things such as dust and 
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other pollutants? 

A. I've become hypersensitive. 

Q. Were you hypersensitive to these things 10 
years ago? 

A. No. Well, 10 years ago, what was that in 
1992? I was probably well on my way. 

Q. Let me ask you this question: Were you 
hypersensitive to these things in 1985? 

A. No, I was not. 

Q. Were you hypersensitive before you started 
flying at American Airlines? 

A. No, I was not. Mr. Molony asked you about 
the other condition that you had. 

May I use your exhibit, sir? 

MR. MOLONY: Certainly. 

BY MR. WILLIAMS: 

Q. He discussed the letter sent to you by the 
gentleman from American Airlines concerning you not 
flying anymore, Suzette? 

A. Yes. 

Q. Do you recall that? 

A. Well, you have to show it to me. 

Q. See if I can find it. 

Let me ask you this: Do you recall a 
little while ago testifying or Mr. Molony was asking 
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you questions concerning a letter that a supervisor 
from American Airlines sent to you concerning not 
flying anymore because of the problems that you had 
to your shoulder or your back and the medication you 
were taking at the end of your career? 

A. Yes, they actually were concerned, I think, 
about the medication, yes. 

Q. Did Dr. -- the doctor that was involved in 
that was Dr. Tesser? 

A. Yes. 

Q. Do you recall that? 

A. Yes. 

Q. Did Dr. Tesser eventually limit the 
restrictions on you and say you can fly again? 

A. Yes, he did clear me for flight duty and 
gave me, I think, a 20-pound-lifting weight and 
300-pound-pushing-and-pulling limit, which was well 
within, I believe, what American allowed. And out of 
caution and since I only had two trips left, we 
mutually agreed that I would not fly those last two 
trips. 

Q. Okay. Just what I'm trying to find out is 
Dr. Tesser, the gentleman that we're talking about 
involved in that letter, the physician, he eventually 
cleared you to fly again? 
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A. Yes. And American Airlines determined that 
there was no condition for which I would have been 
medically disqualified. And I believe that's in my 
record. 

Q. Did Dr. Tesser advise American Airlines on 
February 12th that you had in fact been cleared to 
fly again? 

A. According to him, yes. 

Q. Now, the condition that you had to your 
back in 1996, did that condition eventually resolve? 

A. Yes, it's completely resolved. 

Q. Do you have that now? 

A. No, I don't. 

Q. Let's go back a little more and cover a 
couple more areas. 

MR. MOLONY: Your Honor, while he's doing 

that. I apologize, but I'm having difficulty 

hearing the witness at times. If you could 

please. 

THE WITNESS: I can move closer. 

BY MR. WILLIAMS: 

Q. He asked you about your belated honeymoon 
that you took with Craig? 

A. Yes. 

Q. You told the members of the jury you got 
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1 sick on your honeymoon? 

2 A. I did. 

3 Q. Mr. Molony asked you a question, that was 

4 your choice, right, to go on that honeymoon? 

5 A. Yes. 

6 Q. Would it be fair to say, then, if you 

7 altered your lifestyle for the rest of your life, 

8 then maybe you wouldn't get sick; is that fair to 

9 say? 


10 

A. 

Yes . 

11 

Q. 

Now, were you aware when you went down 

12 

there that you were going to be involved or that you 

13 

were going to encounter smoke-filled atmosphere? 

14 

A. 

No, I had never been there before. 

15 

Q. 

Did you have a good time on your honeymoon, 

16 

Suzette ? 


17 

A. 

Yes . 

18 

Q. 

Were you sick? 

19 

A. 

I was . 

20 

Q. 

All right. Let me address this issue very 

21 

quickly. 

Mr. Molony asked you about the early-out 

22 

package ? 


23 

A. 

Yes . 

24 

Q. 

And you started telling the members of jury 

25 

that if 

you called sick -- if you were one of the 
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persons that opted for the early-out package and 
called sick, what would happen? 

A. The company just made a determination that 
anyone -- there were 330 flight attendants who took 
the early-out -- that if you called in sick after you 
had signed your paperwork, you would automatically be 
put on medical certificate. The company did that 
just out of concern that people might want to run out 
their sick time and just abuse it. 

So it was -- it's a procedure, you just 
have to supply the company with documentation for any 
medical condition that you had. And even though the 
company didn't know about my muscle pain syndrome, I 
felt that I needed to disclose that, because I could 
technically be fired before I got that early-out. 

And I complied with what they asked. And we had some 
issues with it. And we were able to resolve it 
amongst ourselves, although I didn't get to fly my 

r 

last two trips. 

Q. Let's keep going back. 

Mr. Molony had asked you about the 
exposures that you had when you first joined the 
airline; do you remember that? 

A. Yes. 

Q. Do you remember him saying, is the first 
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time you were exposed to dry air; do you remember 
saying that? 

A. Yes. 

Q. In the history of your career with American 
Airlines, had you ever complained to anybody that you 
got sick through -- to either Dr. Stroschein or any 
other physicians that you got sick because of dry 
air? 

A. No, and I've been using saline rinses in my 
nose since 1987. 

Q. Did you ever complain to anybody that your 
illness, the problems that we're in the courtroom 
today were attributed to turbulence? 

A. No. 

Q. Did you ever tell anybody that the problems 
that you had, the infections and the sinusitis and 
the irritation was a result of barometric pressure 
changes? 

A. No, because my ear situation is all 
included, infections which included the lining of the 
eustachian tube. I learned that eventually. 

Q. He also asked you about, this is the first 
time that you were ever exposed to bacteria and 
viruses. Now, let me ask you this question; this 
maybe sounds a little stupid. When you're serving 
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people in a bar as a young person, are you exposed to 
bacteria and viruses? 


3 A. Yes. 


4 Q. Are you picking up people's glasses and 

5 people's plates; do you know if there's bacteria and 

6 viruses in those things? 

7 A. Yes. And there was plenty of bacteria on 

8 my son and his friends, also. 

9 Q. How about your kids, your son's friends. 


10 

all those 

children? 



11 

A. 

Yes, 

they 

were always in the house. 


12 

Q- 

Were 

they 

always sick the way most 

kids are 

13 

in daycare 

and 

when 

they're little kids? 


14 

A. 

Yes . 




15 

Q. 

Did you ever develop these symptoms 

, these 

16 

signs, these symptoms, this sinusitis when you were 

17 

exposed to 

your 

children -- your son and his 

kids? 

18 

A. 

No. 






19 

Q. 

And 

his friends? 



20 

A. 

No. 




21 

Q. 

What 

about in the bar, did 

you 

ever develop 

22 

these problems 

when you were exposed 

to the viruses 

23 

and bacteria in the bars that you worked? 


24 

A. 

No. 




25 

Q. 

Mr. 

Molony asked you about 

the 

federal 
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regulation or the regulations that went into effect 
about smoking. And he also asked you some questions 
concerning your complaints about the pilots not 
turning on the no-smoking sign; do you remember that? 

A. Yes. 

Q. Do you know, maybe you do, maybe you don't, 
do you know whether or not under the FAA, the Federal 
Aviation Administration regulations the pilots were 
allowed to turn on the no-smoking sign at any other 
time besides takeoff, landing and turbulence? 

A. I don't know what the FAA regulation was, 

no. 


Q. Do you know what American's policies were? 

A. No, I really don't. 

Q. Do you know if the captain had the ability 
any time he wanted to because of some passengers 
complaining he could turn that sign on when the ban 
was not in effect? 

A. Yes, they did. They did. During my 
international years, though, I was pretty much in a 
galley and behind a curtain. So whether it was 
turned on or off, I really can't comment. I didn't 
hear it back there. 

Q. What about domestic? 

A. Yes, domestic, sure, they would turn it on 
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and off. 

Q. And what would happen with the passengers 
when the no-smoking sign came on? 

A. They all lit up and it was another smoke 
filled cabin again. 

Q. I'm saying when the pilot would turn on the 
no-smoking sign? 

A. They'd put out their cigarettes. 

Q. Listen to me. When the pilot would turn on 
the no-smoking sign when there was no turbulence and 
it was not a takeoff or a landing because the 
airplane was too full of smoke, what would the 
smoking passengers do? Would they complain or just 
sit there calmly? 

MR. REILLY: Object to the form. Your 

Honor. 

THE COURT: Sustained, it's leading. 

THE WITNESS: You know, I really can't 

recall. I think they were fine. 

BY MR. WILLIAMS: 

Q. Mr. Molony asked you a question concerning 
what the airline -- let me rephrase this. You 
testified earlier that, and I believe he questioned 
you on this, that the seats in the airplane were 
dirty, stinky; is that right? 
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1 

A. 

The 

dirty feet smell. 


2 

Q. 

And 

you said that the seats smelled because 

3 

of the 

smoke; 

is that right? 


4 

A. 

Yes . 



5 

Q. 

The 

carpeting smelled; is that 

right ? 

6 

A. 

Oh, 

yes . 


7 

Q. 

Let' 

s take this for one second. 

How long 

8 

would a 

— let 

's say a flight that would 

land in 



9 Dallas and take off from Dallas, how long would the 


10 

time in 

Dallas 

usually be? 

11 

A. 

Fifty 

■ minutes to an hour. 

12 

Q. 

Is the airplane during that 50 minutes to 

13 

an hour, 

is it 

cleaned at all? 

14 

A. 

Yes, 

the cabin crews come on and quickly 



15 clean it. 

16 Q. Back in the old days when food was 

17 available, would they refill it with food? 


18 

A. 

Yes, and the catering people come on. 

19 

Q. 

Empty the waste products of the airplane 

20 

A. 

Yes . 

21 

Q. 

Mr. Molony was asking you about the 

22 

responsibility of American Airlines maintenance 

23 

department 

; do you remember that? 

24 

A. 

Yes. 

25 

Q. 

Well, do you know how long it would take 
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for American Airlines after every flight when smoking 
was allowed to send a crew to wash or I don't know 
what -- do you know what you can do to a seat to take 
the smoke out? 

A. I would assume sort of a dry cleaning type 
process to take the covers off. I don't know how 
they cleaned them. 

Q. Do you know how long something like that 
would last? 

A. A long time. 

Q. So if a crew of American Airlines came in 
and after every flight when smoking was there, would 
have to wash the seats, shampoo the carpet and clean 
the entire airplane because of smoking. Do you know 
how long something like that would take? 

A. A long time. 

Q. Do you think they can do it in 50 minutes 
or an hour? 

A. No. And I think it would be cost 
prohibitive for the airlines, also. 

Q. Mr. Molony also asked you about other 
choices that the American Airlines could have taken. 
And let me ask you this: Do you know as you sit here 
today -- let's go back to 1989. Let's go back. 

Do you know if in 1989, three years after 
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1 the Surgeon General Report came out, do you know of 

2 any reason why the companies these gentlemen 

3 represent couldn't take out some kind of ad in the 

4 Wall Street Journal or national newspaper and tell 

5 the public -- 

6 MR. REILLY: Objection, preemption. 

7 THE COURT: I'm sorry. 

8 MR. REILLY: Preemption. 

9 THE COURT: I'm sorry, I don't understand 

10 it. Come sidebar. 

11 (A bench conference occurred as follows:) 

12 MR. REILLY: Mr. Williams is about to 

13 inform this jury that we should have taken an ad 

14 in the paper and informed the public of 

15 something. 

16 MR. WILLIAMS: Preemption implies the 

17 smokers, she's a passive smoker. 

18 MR. REILLY: Preemption applies to -- 

19 THE COURT: You're saying that they should 

20 have taken out an ad warning people of the 

21 dangers of smoking? 

22 MR. WILLIAMS: Secondhand smoke. 

23 MR. HUNTER: Preemption doesn't apply in a 

24 secondhand smoke case. 

25 MR. WILLIAMS: My position as far as I know 
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preemption applies to the warning, to smoke 
or 

THE COURT: That's not part of the 
complaint. I'm going to sustain it. 

(The bench conference ended.) 

BY MR. WILLIAMS: 

Q. Suzette, are you aware from the dealings 
that you had with the union of American Airlines 
whether the airlines ever warned -- I'm sorry, the 
tobacco companies ever warned the airlines that -- 

MR. REILLY: Objection, Your Honor. 

THE COURT: Sustained. 




BY MR. WILLIAMS: 

Q. Were you, when you were flying, ever 
warned 

vR. REILLY: Same objection. Your Honor. 

MR. WILLIAMS: Your Honor, may I have a 
sidebar? 

THE COURT: Yes, you may. I don't think 
you understood the ruling. 

(A bench conference occurred as follows:) 
MR. WILLIAMS: Judge. 

THE COURT: Let me explain to you the 

rulings. There's no allegation in the complaint 

that tobacco companies failed to warn of 
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dangerous effects. 

MR. WILLIAMS: I agree. I'm not 
disagreeing with that. But the problem that 
they're objecting that the airlines didn't do 
anything. 

THE COURT: The question is not whether 
they warned or not, the question is whether they 
did something to keep them from having 
information. You have a duty to warn -- 

MR. HUNTER: Judge, we haven't alleged 
anything in our complaint. This is in response 
to their affirmative defense. The only case 
that's ever decided preemption in a case on 
environmental tobacco smoke was a decision by 
James Lawrence King in the Southern District. 

And he ruled, and I can get his opinion for you, 
but he's ruled that preemption doesn't apply in 
a secondhand smoke case, because the preemption 
was signed designed to involve the warnings that 
are mandated by Congress to smokers. And the 
people who, especially nonsmoking flight 
attendants, are not the users of the product. 

THE COURT: No, this really is not a 
preemption issue. It's a relevancy issue. If 
you haven't alleged negligence by failing to 
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warn, the defense is not -- the defense is 
not -- well, it's not a warning issue. It's why 
did you not protect your passengers, not saying 
the airlines had to warn American Airlines, it's 
what information was before American Airlines to 
make the decisions they made. What information 
was before the plaintiff to cause her to make 
the decision she made. Warning is not a part of 
this lawsuit. 

(The bench conference ended.) 

BY MR. WILLIAMS: 

Q. Ms. Janoff, or Suzette I'm almost through. 

Mr. Molony asked you several questions 
concerning the choices that you made in your career 
in your life. Do you remember that? 

A. Yes. 

Q. You remember I think you testified briefly 
about when you went to Congress, remember that? 

A. Yes. 

Q. Do you know if the tobacco companies ever 
made the choice to go along with the ban of cigarette 
smoke on the aircraft cabins? 

MR. REILLY: Object, Your Honor, completely 
irrelevant. We don't have a choice to go along 
with the ban. The government -- 

TAYLOR, JONOVIC, WHITE & GENDRON 
(305) 358-9047 


http://legacy.library.ucsf.e(flj[i(ticlM)iHiH{afl0)(peHv.industrydocuments.ucsf.edu/docs/qthlOOO1 



1917 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: Sustained. 

MR. WILLIAMS. I'll rephrase it. 

BY MR. WILLIAMS: 

Q. Did the cigarette manufacturers ever choose 
to voluntarily ban smoking in the aircraft cabin? 

A. No, they fought it until the end. 

MR. REILLY: I object, Your Honor. 

THE COURT: Sustained. 

BY MR. WILLIAMS: 

Q. Did they ever say they agreed with your 
position to ban smoking? 

A. No. For 27 years they fought it. 

Q. Did they inform you that this passive 

smoking -- 

MR. REILLY: Objection, Your Honor. 

THE COURT: I haven't heard it, but I think 

this is going to be okay, go ahead. 

BY MR. WILLIAMS: 

Q. What did they inform you, Suzette, what did 
they tell you about passive smoking? 

A. At the time in 1989 the testimony was that 
there was insufficient evidence to prove that 
secondhand smoke was harmful to one's health. And 
when I take that in the context of what I knew 
then -- 
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MR. REILLY: Objection, Your Honor. I 
think she's testifying beyond the scope of the 
question. 

THE COURT: Overruled. You may answer. 

BY MR. WILLIAMS: 

Q. Go ahead. 

A. We now know since 1996 that they knew that 
secondhand smoke was unsafe. It was a toxin and was 
a carcinogen in the 1970s -- 

MR. REILLY: Same objection. 

THE COURT: Overruled. 

THE WITNESS: -- and the 1980s. They 

conducted many experiments over many years. 

MR. REILLY: Same objection. Your Honor. 

BY MR. WILLIAMS: 

Q. So to recap, who had the knowledge about 
the effects of this secondhand smoke? 

MR. REILLY: Same objection. 

MR. WILLIAMS: Let me rephrase it. I'll be 
through with this. 

BY MR. WILLIAMS: 

Q. Who was in superior knowledge about the 
effects of secondhand smoke, was it you or was it the 
tobacco company? 

A. They had the superior knowledge. And they 
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hid it from Congress, the flying public -- 

MR. REILLY: Objection, Your Honor. 

THE COURT: Overruled. 

THE WITNESS: -- the flight attendants, the 
American public and the world. They had the 
knowledge in the '70s and early '80s and they 
could have helped us to ban it very quietly. 

MR. WILLIAMS: I have nothing further, Your 
Honor. 

MR. HUNTER: Your Honor, could we approach 
on a scheduling issue? 

If you have a short witness, you can put 
that witness on now if that's what you're going 
to ask. 

MR. HUNTER: No, I need to speak with you. 

(A discussion was held off the record.) 

THE COURT: Actually, we're going to take a 
very short recess anyway, because we have to set 
up the video camera. We'll take like a 
10-minute recess. 

(A recess was taken.) 

MR. HUNTER: I've gone and gotten the 

information that I have on Mr. Lindon, who was 
represented to this jury as being a 
representative of the Defendant in this case, 
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according to the information I have, from his 
letterhead, he's with Philip Morris 
International, which we just got through hearing 
Mr. Reilly say, it was an entirely different 
company and they don't have anything to do with 
Philip Morris USA. 

So it appears to me that he, I mean, I'm 
looking from his letterhead, he says, Philip 
Morris International. So again, we have an 
instance where the representation that was made 
to you was that Philip Morris International, 
they didn't have any relationship to Philip 
Morris USA when I was trying to introduce 
documents. And yet at the same time that the 
person who has been represented to this jury as 
Philip Morris, the Defendant in this case, it 
now turns out he's with Philip Morris 
International. 

And the information that I have on him 
looks like, just as I indicated to the court, 
that these companies operate as one. There's no 
difference between Philip Morris International 
in terms of their operation of their business. 

But I have letters here to indicate that he 
has, oh, receives letters concerning 
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environmental tobacco smoke on aircraft, and 
that -- 

THE COURT: We're going to have Mr. Lindon 
here and find out just what he knows. 

MR. HUNTER: Mr. Reilly says they have a 
problem with his availability. I said I don't 
care when he can get here, if he gets here next 
week. I don't intend to spend a lot of time. 

But I have demonstrated here, I'll be happy to 
proffer this to the court. He's got a lot of 
correspondence that goes to him concerning 
smoking on airlines, nonsmoking seats in 
airlines. And what is environmental tobacco 
smoke? Is environmental tobacco smoke a health 
threat? These are letters that he's a recipient 
of. And to represent that he knows nothing 
about this issue is not accurate. 

MR. REILLY: Judge, just for the record, 
the document that Mr. Hunter -- 

MR. WEINSTEIN: I think from what we've 

heard here that the conduct and representations 
made by the Defendants constitute really serious 
misconduct. And it's really an obvious affront 
to the administration of justice. I'm using 
those words because that's what the Third 
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District did when they threw out a case striking 
their pleadings. We've reached a point, I 
believe, in their misconduct and 

misrepresentations that this Court should strike 
their pleadings and seriously consider it and 
proceed on damages, not only shorten the trial, 
but they'll know that in the next 3,000 cases, 
when we try it, they're going to be straight 
with the Court. And think that that's where we 
are now, judge. 

I've seen it in the prior case and it's 
gotten up to here. And Mr. Reilly even said, 
well, I did it because Mr. Weinstein in the last 
case -- remember he said that -- mentioned that 
there was no one here representing them, or 
words to that effect. He changed it today and 
he said, well, I asked him. I said, I don't 
think I made such a remark. And he said, well, 
Mr. Trop made the remark. 

MR. REILLY: You know -- 

MR. WEINSTEIN: I just got a hold of the 
transcript, and what Mr. Trop did indeed say 
was: We've called all the airline stewardesses 

here. They have brought no flight attendants to 
testify and no one has come here from Philip 

TAYLOR, JONOVIC, WHITE & GENDRON 
(305) 358-9047 


http://legacy.library.ucsf.e(flj[i(ticKgbiHiH{afl0)(petiA/.industrydocuments.ucsf.edu/docs/qthlOOO1 


1923 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Morris to testify about what's in their tobacco. 
And I'll read the exact. I have it right here. 
And this is what he is talking about, why he 
introduced the exact statement by Mr. Trop, 
which he said gave him reason to state it was: 
Well -- Mr. Trop is saying this in closing. 

Well, Mr. Weinstein mentioned to you all about 
these highly paid people. They don't bring in 
any flight attendants. They don't bring in 
anybody that ever worked on the planes or to 
tell you what happened on those planes. They 
don't bring in any of their employees here to 
stand in front of you and testify. Not a single 
tobacco company employee showed up here. They 
don't tell you what's in their smoke. 

MR. REILLY: Your Honor — 

MR. WEINSTEIN: That is -- 
MR. REILLY: In fact, on the record here 

the other day I said it was Mr. Trop. Today I 
said it was Mr. Trop. And it was Mr. Trop. And 
there it is in the transcript, Mr. Trop 
complaining that 1 didn't have somebody here. 

And so I brought somebody here. That's why 
I brought him here, not to testify, but to stand 
up and do what I did. 
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Mr. Hunter offered you information about 
Mr. Lindon, but what he didn't tell you is that 
the date on this document is 10 years ago. 

THE COURT: I think what I said, I'm 
certain I said, is we're going to have 
Mr. Lindon here. We're going to have an inquiry 
outside the presence of the jury. We're going 
to find out who he is, who he works for and in 
what capacity. 

At the very minimum I'm going to allow him 
on the stand to be called by the Plaintiffs to 
clarify to the jury what his position is in this 
company. If he was introduced as a 
representative of Philip Morris and he is not 
here as representative of Philip Morris, then I 
think the jury has the right to know that. If 
he took such pains to have him introduced as 
such and that's not what his position is, then 
the jury has a right to know that. 

Now, as to what else the Plaintiff may be 
able to inquire of him, we'll have to determine 
when he gets here, since I've frankly had too 
many representations, what he knows, who he is, 
who he works for. 

At this point, I have no idea who he is, 
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what his capacity is and who he works for 
because frankly I've had too many diverse 
representations. 

I am concerned, Mr. Reilly, that you 
introduced him and made such a big issue of 
introducing him as a representative of the 
company and then for you to represent to the 
court, well, if the Plaintiff were to call him 
he would take the stand and simply say, I don't 
know. I don't know. I don't know. And that 
the only reason to put him on the stand would be 
to embarrass him because he knows nothing. 

Then to have Mr. Hunter do the research to 
find out that he may have in fact have knowledge 
about these issues and for you to change the 
representation to this Court and to tell the 
Court, well, actually whatever he might know 
would be attorney-client privilege because he's 
an attorney for the company; as opposed to 
representative, as opposed to having no 
knowledge. That's a different representation. 

I don't know who he works for and what he 
does at this point. I don't know whether his 
information is attorney-client privilege. I 
don't know whether he has relevant information 
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to offer. I frankly don't really know why he is 
here. So we will have him here. We'll do this 
inquiry outside the presence of the jury. At a 
minimum, I will allow you to place him on the 
stand to ask what capacity he works -- in what 
capacity he works for his company. 

MR. REILLY: Your Honor, I realize you've 
made this ruling, but I have to say: What is 
the probative value -- 

THE COURT: What was the probative value of 
making this whole thing? It was silly. 

MR. REILLY: There is no probative value to 
it. I never offered it for -- 

THE COURT: You represented to the court 
that the reason you were making this big 
grandstand of asking the jury, asking them to 
stand, introducing them, asking the jurors if 
they knew them, because they were going to come 
in and out of the courtroom and make sure they 
didn't know them, they're coming in and out of 
the courtroom. They haven't been back. 

So you also wanted to do this because the 
Plaintiffs had made comment in the last 
proceeding or in some other proceeding that 
there was nobody here sitting with the 
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Defendants. And nobody basically cared on 
behalf of the Defendants. The whole thing was 
silly. We're spending a lot of time on 
something that is so ridiculous. And I can tell 
you that regardless of how it turns out, I'm not 
going to direct a verdict, because it doesn't go 
to anything that's material in this case. I am 
concerned about it. But it's not -- it doesn't 
rise to that level regardless of what I find. 

MR. REILLY: Your Honor, why do you think 
these people aren't here? The reason they're 
not here is because Mr. Lindon got served with a 
subpoena. And you're thinking of putting him on 
the stand. Why in the world would anybody show 
up here? That's the absurdity of this whole 
deal. 

You've said several times, and I apologize 
for raising my voice, but it's the impossibility 
of this situation. The second day Mr. Lindon 
was here he got served with a subpoena. What do 
you think that did to anybody from any company 
that would sit here during this trial? Anybody 
who is here is going to get subpoenaed by these 
people. Now that's not fair. These people 
weren't listed on my list as witnesses. They 
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weren't listed on their list as witnesses. 

THE COURT: I don't write the rules as to 
what's fair and what's not fair. My 
understanding of the rules is that you have the 
right to call the Defendant in the lawsuit. 
Whether you've placed -- 

MR. REILLY: You have a right to call the 
people you've listed on your list of witnesses. 

THE COURT: I think I was in the middle of 
a sentence. 

MR. REILLY: Sorry, Your Honor. 

THE COURT: I understand, I don't have a 
lot of background in civil. But my 
understanding of the rule is if the Defendant 
appears for trial, you have the right to call 
him to the stand whether you've listed them as a 
witness or not, because they're the Defendant. 
It's a little different rule. I may be wrong, 
but that's my understanding of the rule. If 
it's a representative for the company, usually 
what is done is you designate the corporate 
representative. And that's the person you can 
call as a witness. That's the person you can 
depose. 

I don't frankly know what happens if nobody 

TAYLOR, JONOVIC, WHITE & GENDRON 
(305) 358-9047 


http ://legacy.library.ucsf.e(flii(ticKebittil![aflO)(p0HA/.industrydocuments.ucsf.edu/docs/qthl0001 



1929 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


has been designated. 

It's an area I have no understanding of. 

MR. REILLY: They asked for the deposition 
of the designee. 

MR. HUNTER: Not of your company. 

THE COURT: The bottom line is that none 
has been provided. Nobody has been identified 
as a corporate designee. So that's what I'm 
saying. It's an area I have no knowledge of. I 
have no idea what you do in that type of 
situation, if they appear here; however, as the 
representative of the corporation and they're 
introduced and represented to the jury as the 
representative of the corporation, and the 
Plaintiffs are led to believe that he is 
representing the corporation by being here. I 
don't see that they've done any wrong by 
attempting to subpoena him and asking him to be 
here. It's appropriate in my opinion. 

Without having very much background 
knowledge, the appropriate position might have 
been for you to say. Your Honor, they subpoenaed 
Mr. Lanson. He is not the representative of 
this corporation. He is simply an attorney or 
whatever he may be. And we'd ask that you quash 
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the subpoena. We could have addressed that, see 
whether or not I would require that he testify 
or what the situation may be. Instead everybody 
then runs out and is not coming back. 

Now, I don't know why they aren't here, 
you're representing that perhaps they're not 
here because -- 

MR. REILLY: I guarantee you they're not 
here because of that. 

THE COURT: I don't know what I would have 
done because you didn't ask me that. If you 
would have addressed it without them being here 
without the concern that they would also be 
subpoenaed and be asked to be here, we could 
have addressed it and resolved it. My concern 
is that they've been represented to the jury as 
being the representatives of the company. If 
they're not, that's an improper representation 
to the jury. 

MR. REILLY: Your Honor, I could have 
anybody be in here. 

THE COURT: You could have a secretary and 
they're here to represent the company. But 
that's not the issue. The issue is, if you lead 
the jury to believe that he is the 
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representative of the company, it's different 
than having just saying they're here. You know, 
they work for Philip Morris. 

MR. REILLY: That's what I said, Your 
Honor. 

THE COURT: I asked what was said and I 

asked for the transcript. The transcript has 
not been provided to me. Because I wasn't going 
to spend my time last night looking through the 
transcript. 

It was represented to me this morning from 
Mr. Hunter, I believe, that the way he was 
introduced was that he was a representative of 
the company. 

MR. REILLY: I definitely said that. But 

not that he was here for any reason other than 
to observe the trial. I didn't give them 
some -- I mean you've indicated I gave them some 
big introduction. 

THE COURT: I disagree entirely. If you 
introduce somebody as a representative of the 
company, then that's what they become to the 
jury. You didn't say, well, it's an attorney 
working for the company and they're here because 
of the company's interest. If he has no 
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knowledge about this case, no involvement of the 
case and is not really the corporate 
representative, but simply a lawyer working for 
the company, that's a different type of 
representation. And the representation you made 
to this jury is inaccurate if he's not the 
corporate representative. 

MR. REILLY: Your Honor, he is the person 
who came here to stand up and say, Philip Morris 
is interested in the outcome of this case. I 
explained to you from day one exactly why he was 
here. And Mr. Weinstein has now read to you 
exactly the passage. And there may be another 
passage, I don't remember off the top of my 
head, but I absolutely remembered that Mr. Trop, 
as I indicated several days ago, made reference 
to the French case to the fact that I didn't 
have anybody come. So I had somebody come. 

THE COURT: But he's not coming to testify 
either. He came to stand up and to be 
introduced as the representative of the company. 

MR. REILLY: That's exactly what I did. 

THE COURT: I don't want to argue and waste 
more time. That's my finding. That's how it 
looked to me. I'm sure that's how it looked to 
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me. It's over such a silly issue that we're 
wasting an awful lot of time about this. 

MR. REILLY: It is a silly issue, but now 
I've got a person who is going to take the stand 
to say I'm Tim Lindon. 

THE COURT: I don't know what he's going to 

say frankly. I was first told he doesn't have 
any knowledge. And now it's, I'm an attorney 
and everything I know is privileged. 

MR. REILLY: Both of those statements are 

true. 

THE COURT: We'll hear when he comes here. 

MR. REILLY: I have another matter. And 
that is Mr. Williams showed Ms. Janoff a medical 
record dated August 16th, 2002 from a 
Dr. Richard Levinson. And we had previously 
sent an authorization to Dr. Levinson. And I 
grant it was about a year ago, asking that 
Dr. Levinson provide us with all of his records 
regarding Ms. Janoff. And the answer that we 
got back was that we have no records of a person 
by this name. 

So obviously, that's August 16th, 2002 is 
just within the last several days. 

THE COURT: Is it in her name of Janoff or 
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Ahrendt? 

MR. REILLY: Suzette Ahrendt Janoff, no 
records. 

The only thing I'd like to do at this 
moment is we have a mechanism by which medical 
records are collected with the agreement of 
Plaintiff's counsel, but ordinarily it requires 
that there be a 10-day delay between when the 
records come in, they get them, they get to 
review them and we get them back. 

THE COURT: Can I see what the record is? 

MR. REILLY: All I'd like to do, this is 
not a -- perhaps I should have asked Plaintiff's 
counsel in the first instance. 

I want to get in contact with 
Dr. Levinson's office and have whatever records 
he has now sent to us. Because that report 
indicates that he's seen her in the past. He 
must have made a mistake. 

MR. HUNTER: Okay. 

MR. REILLY: Great. They'll waive the 
10-day delay? 

MR. HUNTER: Yes. 

Your Honor, I have the Landman documents 
separated for the clerk if I could offer them in 
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evidence now at this time. 

THE COURT: Have you looked through them to 
make sure they're accurate? 

MR. UPSHAW: No. 

MR. HUNTER: Your Honor, I would request -- 
I hadn't asked you permission for this and I 
apologize. And X can't plead that it's the 
first time happening to me because I did this 
with Judge Wilson and he chastised me. I would 
like to videotape the testimony of Ms. Landman 
when she testifies. 

THE COURT: I don't have a problem. Only 
when they're directed at me. 

MR. HUNTER: I'm not going to have the jury 

in it. Just the witness. 

THE COURT: The jury has indicated that 
somebody needs to be out of here by 6:00. 

MR. HUNTER: That will probably be enough 

time. 

THE COURT: You're not through with your 
case at least until tomorrow. 

MR. HUNTER: Maybe tomorrow morning. 

Because other than Wurmlinger. 

THE COURT: Fulton, Landman and Houston. 

MR. HUNTER: Fulton we played. 
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MR. REILLY: Judge, we have Dr. Anderson 
who obviously the defense has we have to wait 
until they're done, but we've got very few 
witnesses, two medical doctors and Mr. Gould. 

THE COURT: But at least one full day, 
correct ? 

MR. REILLY: Yes. Dr. Anderson needs to go 
on tomorrow and Dr. -- I didn't think they were 
going to finish today and they're not. 

THE COURT: The question is whether they'll 
get done in enough time tomorrow. 

MR. HUNTER: Yes, we can call him out of 
turn, but we'll finish tomorrow morning. 

THE COURT: You're going to have no problem 
putting on Dr. Anderson tomorrow? 

MR. REILLY: The only other thing I was 
going to say is we have Dr. Anderson and 
Mr. Gould for tomorrow. But Dr. Kronberg will 
be Tuesday. 

THE COURT: He'll be the last witness 
Tuesday, just one witness? He's not available 
for tomorrow if we were able to get to him? It 
seems awfully ambitious. 

MR. REILLY: It seemed awfully ambitious to 
us. And he would have had to cancel an entire 
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afternoon of surgery. 

THE COURT: Where is he from? 

MR. REILLY: Right here, Baptist. 

THE COURT: They usually don't do surgery 
in the afternoon. 

MR. REILLY: Absolutely, matter of fact he 
does surgery on Saturdays. 

MR. HUNTER: Judge, we're going to be 
finished in time to have him testify tomorrow. 

THE COURT: If we get through everything 

and we're able to get through your witnesses and 
he's the only witness and it's early in the 
afternoon, I would hate to think that it's going 
to take us entirely another day next week if we 
don't have to. 

Let me explain why. I've already scheduled 
a trial for Tuesday night, two trials for 
Wednesday and a full day's trial for Thursday, 
which I'm going to have to completely change. I 
don't mind doing that if this case runs over and 
I have to. But if we wind up with a lot of down 
time tomorrow that we could have finished this 
case, that will be problematic. Why don't we 
see where we go tonight? 

MR. REILLY: Judge, I can't ask him now. 
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I've never had a problem with people agreeing 
that when you're this far into the case and we 
have three witnesses and it's going to take a 
day, a day and a half to put our entire case on 
to have now a problem when I can't bring my 
doctor -- the third witness in a day when their 
case isn't even over until tomorrow. I just 
can't believe this is a problem, Your Honor. 

THE COURT: Let's address it at the end of 
the day and we'll see where we're at. 

I mean, we told the jury that we expected 
to have all the evidence done by Friday. We've 
all been trying to get to that point, have all 
the evidence submitted by Friday and have 
closing and deliberations on Tuesday. So it's 
not like this is a surprise. 

MR. REILLY: Well, Your Honor, I would 
suggest that if we somehow get finished earlier 
tomorrow than a full day that we take up other 
issues like jury instructions or something like 
that. 

MR. UPSHAW: And that way, judge, if you 
really wanted to we could, on Tuesday, have our 
last witness -- 

THE COURT: We'll never get to it. I know 
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1 you're all going to want a million hours for 

2 closing arguments. When did you want the jury 

3 to start deliberating? 

4 MR. REILLY: Judge, really and truly, I 

5 simply told the guy don't cancel all his surgery 

6 tomorrow, because they're not going to finish 

7 today. And they're not going to. I don't know 

8 how long Ms. Landman is going to take. 

9 THE COURT: Why don't we get into this and 

10 see how we're going? It may be a moot issue. 

11 (Jury enters courtroom.) 

12 THE COURT: You may be seated. 

13 For the record, the jury is now present. 

14 You may proceed with your next witness. 

15 MR. HUNTER: Your Honor, at this time we 

16 would play the video trial testimony of 

17 Dr. Thomas Houston. 

18 (Videotaped testimony of Thomas Houston, MD 

19 was played as follows:) 

2’0 Q. Okay, Dr. Houston, would you please tell 

21 the jury your full name and your present professional 

22 address? 

23 A. I'm Dr. Thomas Price Houston. I'm director 

24 of the Department of Preventive Medicine and 

25 Environmental Health at the American Medical 
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Association in Chicago. 

Q. Now, yesterday, for example, the jury heard 
from two witnesses who were Ph.D.'s. You are an MD? 

A. That's correct. 

Q. A medical doctor. 

Okay. What I plan on doing is eventually 
bringing you up to date as to when you began with the 
American Medical Association and what your function 
is there. 

But let me start at the beginning in terms 
of your educational background. You received your 
undergraduate degree in biology and chemistry from 
the University of Mississippi; is that correct? 

A. Yes. 

Q. And tell us where you went to medical 
school and in what year you got your MD degree? 

A. I got my degree in medicine from the 
University of Mississippi in 1977. And did a 
residency in family medicine at the University 
hospitals there in Jackson. Was chief resident and 
left the program in 1980, after which I was in solo 
private practice for a year in a small town south of 
Jackson. 

And then began a career of academic family 
medicine in a variety of university settings. 
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I started at the Ohio State University, 
went to northern Georgia as part of the University of 
Georgia system in Rome, Georgia, where I was 
associate director of a family medicine teaching 
program. 

And then went to the University of Kansas 
in Wichita where I was residency director in family 
medicine and an associate professor of family 
medicine. I left there in 1990 to come to my present 
position at the AMA. 

Q. Okay. Now, in terms of your residency to 
become a specialist in the field of family medicine, 
how many years was that residency program? 

A. Three years. 

Q. What is the definition of family medicine? 

A doctor who is a specialist in family medicine does 
what? 

A. Well, family medicine is a specialty that 
is the chief of the generalist specialties, that is, 
we don't make distinctions among the patients we see 
based on their gender or their age, and the specialty 
that most people think of when they think of Marcus 
Welby, in taking care of a broad spectrum of patients 
both in the office and in the hospital, in nursing 
homes and home visits and the broad base of American 
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medicine. 

Q. So family medicine would include little 
children through very old age? 

A. Sure, we take care of the people from the 
time they're born until the time they're buried and 
everything in between. 

Q. Are you board-certified in the field of 
family medicine? 

A. I am. 

Q. And what year did you become 
board-certified? 

A. In 1980. And then was recertified twice 
since then. 

Q. Now, in your present position as director 
of the Department of Preventive Medicine, when did 
the field of preventive medicine -- well, I'm going 
to say become popular, I don't really mean become 
popular, but become fairly well-known and doctors 
started to choose that as a specialty? 

A. Preventive medicine actually is a fairly 
small specialty of medicine from the point of view of 
numbers of people who practice it. I believe it's 
been certified by the American Board of Medical 
Specialties for 15 years or so. I don't remember the 
date exactly that the college was started. 
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And physicians in preventive medicine do a 
lot of work in, just like the name sounds, health 
promotion and disease prevention, in occupational 
medicine, in aerospace medicine and other related 
branches that deal more with large population groups 
as opposed to individual patients. 

Where that name comes into the department 
title that I have with the AMA is really more a 
bureaucratic function of the AMA as opposed to 
designating that people working in it have degrees in 
preventive medicine. But it's more a function of 
what our department does with regards to educating 
the public and physicians about a variety of subjects 
that deal with prevention, with environmental health 
and other issues such as that. 

Q. Okay. Now, according to your resume, your 
curriculum vitae, it mentions you are a fellow of 
both the American Academy of Family Physicians and 
the American College of Preventive Medicine. What 
does it mean to be a fellow in those organizations? 

A. It means that one has achieved a level of 
distinction by education or by achievement in those 
particular disciplines to be nominated for and be 
elected a member or a fellow of those colleges. 

Q. Your curriculum vitae makes mention of your 
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tobacco control smoking cessation 'activities. 

First of all, tell us, the concept of 
Smoking cessation means what? 

A. The concept of smoking cessation means the 
ways that people stop smoking. In other words, 
people who begin to smoke can stop smoking. And we 
as physicians do everything we can to facilitate that 
process and to make it easy for people to stop. And 
in that context, I've spent a good deal of time 
studying that particular subject and helping people 
understand the nature of tobacco use and how to quit; 
including educating the public about this, doing 
research on smoking cessation and how that works and 
how it is that people begin smoking and what factors 
lead to their ability to stop. And educating doctors 
about how they can help their patients stop smoking. 

Q. Now, is this generally in a doctor/patient 
relationship where a patient expresses a desire to 
stop smoking and can't without help, or is it the 
kind of situation where the doctor simply tries to 
persuade a smoker to quit on general health 
principals ? 

A. It's some of both. In general, we've come 
to the conclusion that in every encounter with people 
who smoke, it's the duty of the physician to bring up 
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smoking as one of the chief avoidable causes of 
illness and death and to remind the patient of this 
fact. And to say to. the patient, in effect, as your 
doctor, the most significant step you can make in 
improving your health would be to quit smoking. 

Do you want to stop? And help the patient 
go through the steps that would allow him or her to 
quit smoking. And in general promote the behavior 
within the office. 

But another part of that is general 
education of the public about smoking, about its 
hazards, about the consequences of tobacco use and 
encouraging the public generally to stop smoking. 

Q. Why is that considered so important? 

A. Well, cigarette use and tobacco use is the 
leading cause of death in America. Over 400,000 
people every year die from tobacco-related diseases. 
And as much as we can, preventing death from 
avoidable causes, not that everybody in this room 
isn't going to die, but preventing death from 
avoidable causes is something that we feel is very 
important. 

If one dies 10 or 15 years early, 
prematurely, and expends a lot of grief and money and 
personal family tragedy, if we can prevent that, then 
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we should be all about that business. And that's 
what preventive medicine helps do. 

Q. For how long a time have you been involved 
directly with tobacco control, smoking cessation, 
general issues relating to the subject of smoking and 
health? 

A. Nearly 20 years. I began my work in that 
area as an interest in my residency program. 

Q. Now, in terms of your present position as 
director of the Department of Preventive Medicine and 
Environmental Health within the American Medical 
Association, how much of your time or how much of 
your focus is devoted to smoking and health issues? 

A. I'd say about half my time. 

Q. It's mentioned here in your resume that you 
are one of about 12 faculty designated by the 
National Cancer Institute in their national train the 
trainer series of seminars in smoking cessation. 

Could you explain that? 

A. A few years ago the National Cancer 
Institute developed a series of training materials 
and other sorts of products that were designed to 
help doctors understand smoking better and help them 
do a better job of smoking cessation in their 
practices. It was decided that the best way to get 

TAYLOR, JONOVIC, WHITE & GENDRON 
(305) 358-9047 


http://legacy.library.ucsf.e(&c<ticbgbiHiH^)P^geKA/. industrydocuments.ucsf.edu docs qthlOOOl 


1947 





1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


this information out to doctors was to train a group 
of physicians who would then go out to their local 
hospitals and medical societies and train other 
doctors. 

So I was asked by the National Cancer 
Institute to be one of the small group that would do 
the training sessions for people who would then go 
back to their hospitals and their local medical 
societies and train a wide number of doctors. 

And I and 12 or 15 other physicians did 
this for a number of years for the National Cancer 
Institute. That program now has stopped. And I 
suppose the last one of those lectures I did was 
about a year and a half ago. 

Q. You were awarded the Surgeon General's 
medallion by then Surgeon General, C. Everett Koop, 
in 1988; what was that in recognition of? 

A. In 19 -- let me get the year straight. In 
1978 I first began working with an organization known 
as Doctors Ought to Care, which is a physician 
advocacy group in tobacco control. And I became one 
of the three individuals who were national leaders of 
that organization. 

It achieved a lot in public education, in 
educating doctors about policy issues related to 
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smoking. And in bringing medical societies, 
organized medical groups to understand more fully the 
problems of tobacco and health and how that could 
be -- how the damage due to tobacco's effects on 
health could be affected by the involvement of 
doctors and the involvement of medical societies in 
looking at how tobacco influences health. 

For a period of eight or 10 years, I 
suppose, we worked very hard at this particular 
issue. And Dr. Koop recognized the three of us that 
had formed this organization with this particular 
award, which is the highest award that the Surgeon 
General gives. 

Q. Now, Dr. Houston, what do you say to those 
people who say, you know, look, this is a free 
country, people can smoke or they can't smoke. 

Why is it really your business? Why do you 
get involved? 

A. Well, that's an interesting point. A lot 
of people make a good deal of the choice to smoke and 
the right to smoke, without understanding that the 
choice to smoke is made by people who are 14, not by 
people basically who are 30 or 40. So that the 
reason -- the reason it's important to do this 
education and to try to change the attitude about 
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smoking is the realization that most people who' 
smoke, most adults who smoke, have begun when they 
were children. And began before they had a true 
understanding of the consequences, ultimately, of 
their choice to smoke when they're 14. 

If somebody at age 20 wants to begin 
smoking and fully understands the consequences of his 
or her actions, that is a choice that an individual 
should have in our society. 

However, most smokers don't make that 
choice after age 20, so that education of the public 
and particularly of young people and of those who 
influence young people is critically important in 
this . 

Q. As I say, one of those presentations in 
your resume, the title of which -- which you 
apparently delivered in Argentina, Official Misuse of 
Tobacco Industry Documents, a Trojan Horse Uncovered. 

What was the subject of that presentation 
and why did you choose that topic? 8. 

It's the third from the top, third down 
from the top. 

A. That particular presentation was an account 
of the state of Kansas. And in their defense of a 
claim by a prisoner in their state system to be 
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protected from environmental tobacco smoke in his 
cell. 

Q. Just in general, at this point, doctor, I 
want you to say the purpose of the presentation and 
the topic? 

A. The purpose of the presentation was to 
point out,that well meaning attorneys or other folks 
involved in tobacco issues need to scrutinize very 
carefully the sources of information’that they get. 
And that the information may not be all that it 
appears to be. 

Q. If it comes -- 

Dr. Houston, you became the director of the 
Department of Preventive Medicine and Environmental 
Health at the American Medical Association in what 
year? 

A. 1990. 

Q. And you've maintained that position ever 
since? 

A. Yes. 

Q. Now, in that capacity, do you have occasion 
to study the public positions that various tobacco 
companies take with respect to legislation, take with 
respect to what they say to the public about Surgeon 
General's Reports, the report of the Environmental 
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Protection Agency and that kind of thing? 

A. I do. 

Q. Is it part of your function to zero in on 
representations made by the tobacco industry to the 
public which you consider to be unscientific and 
which you consider to be misleading? 

A. Part of my function is to try to understand 
the forces that impact on tobacco consumption. And 
part of that has to do with the way the tobacco 
industry represents its products, the way the tobacco 
industry influences public policy. And the way that 
the scientific process is affected by a variety of 
issues including the tobacco industry. 

Q. And how, in your opinion, has the 
scientific process been affected by the public 
positions that the tobacco industry has taken on 
issues relating to smoking and health and secondhand 
smoke? 

A. Well, that's a long story that goes back 
many years. In relating to how the tobacco industry 
has responded, for example, to the release of Surgeon 
General's Reports, to reports of the adverse effects 
of smoking and health in the literature and then 
reports about that in the public press. And in the 
way the tobacco industry has approached, through 
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research funding as well as through harassment of 
legitimate scientists, the whole issue of tobacco. 

Over the years a variety of scientific 
reports have been released about tobacco and health, 
the most famous of them and the one that people think 
about the most probably are the Surgeon General's 
Reports that go back to 1963, '64. And those have 

been greeted almost uniformly by the tobacco industry 
as being dismissed as, being — saying, well, that's 
all very interesting, but we need more information. 

We really don't know what causes cancer. We really 
don't know what causes heart disease. Nicotine isn't 
addictive and we need more research. 

That's been the public posture of the 
industry for decades. And it hasn't changed, as far 
as I can tell, recently. With one exception of the 
Liggett Company. 

The industry has positioned itself in 
public as creating with its own witnesses, at 
hearings and its own stories that over the years it 
has arranged to be placed in the popular press that 
there really is a great amount of controversy in the 
scientific community about the effects of the tobacco 
on health, that smoking doesn't cause lung cancer, 
that there are all manner of other things in the 
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environment, and in diet and other things that one 
must take into account when it comes to the effects 
of tobacco on disease. 

The way the industry has positioned itself 
in public, in newspaper advertising, in magazines and 
as I said, in approaching research, is that in 1954, 
for example -- as I said, it's a long answer because 
it's a broad subject that goes back that far. 

In the 1950s, for example, in 1954 the 
tobacco industry put in newspapers and magazines a 
statement which to the American people in response to 
the first big studies on lung cancer in men, 
essentially said, we want to get to the bottom of 
this, too. We're interested in the health of the 
public. We're a responsible set of companies. We 
want to find the answers. And we will do research 
that will get to the bottom of whether tobacco causes 
lung cancer and is associated with all these other -- 
any other problems. 

Q. Dr. Houston, in terms of the controversy 
that you were describing that in terms of tobacco 
documents you've reviewed during the past 20 years, 
has part of the tobacco industry in terms of what 
they've actually done, from your reading of the 
documents and from their responses to the various 
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Surgeon General's Reports and the other science 
coming out saying that cigarette smoking is harmful, 
has their strategy been to create and keep alive a 
controversy? 

So from your perception, from your reading 
of the documents, tell us about this controversy 
concept. 

A. Let me give a couple of brief examples. In 
the mid '80s a famous trial on heart disease called 
the MRFIT trial was released. 

Q. Not a court trial, but -- 

A. It's a study of a broad number of people 
and the name of it was MRFIT, M-R-F-I-T. That had to 
do with a multiple series of conditions and of risk 
factors that had to do with heart disease. And the 
trial was released with great fanfare showing that 
high cholesterol and high blood pressure and 
cigarette smoking, among other things, affected heart 
disease. And that by lowering cholesterol and 
controlling blood pressure and stopping smoking we 
could have an impact and reduce the rate of heart 
disease. 

The tobacco industry responded to the MRFIT 
trial by putting advertisements in newspapers 
claiming that the MRFIT trial showed that cigarette 
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smoking didn't affect heart disease and that there 
wasn't really much of a relationship between 
cigarette smoking and heart disease. And that 
stopping smoking didn't really have much of an affect 
on longevity when it came to heart attacks. That's an 
example. 

After the release of the EPA documents on 
environmental tobacco smoke, other full-page 
advertisements and campaigns by the tobacco companies 
were begun that did a couple of different things. 

One of the effects of these advertisements and 
pronouncements in public was that the science was 
flawed, that the EPA had it all wrong in the way they 
had done their math. And that the studies that the 
EPA purported to show environmental tobacco smoke 
causing disease and lung cancer specifically were 
flawed and couldn't be relied on. 

But the other thing they did was they began 
a public campaign, and they had actually started this 
before the EPA, of accommodation. And that 
essentially all we need to do to resolve the problems 
related to passive smoking is for people to be nice 
to each other. And that it's fine to have smoking 
sections and nonsmoking sections in restaurants. We 
can live with each other. We can accommodate each 
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other. 

I've been in many restaurants, for example, 
that have -- 

Q. Let me ask you this: The campaign of 
accommodation, smokers and nonsmokers should get 
along, they should be nice to each other, is that 
scientifically sound with respect to the health 
consequences of secondhand smoke on a nonsmoker? 

A. Not at all. 

Q. Why not? 

A. Because the laws of physics in a restaurant 

don't stop at the boundary, which can be just as 
insignificant as this railing here. Cigarette smoke 
doesn't stop at that railing just because you've got 
a sign right here that says no-smoking section. 

The smoke does, in fact, circulate through 
the whole restaurant. There may be less of it at far 
boundaries of the no-smoking than at the border, but 
the smoke doesn't stop. 

The point of the campaign was to put in the 
mines of customers and in the minds of restaurant 
owner and in the minds of policymakers that you don't 
really need all -- you don't need all the regulations 
that were starting to come down with the nonsmokers 
rights movement in California and elsewhere. 
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You don't need to regulate tobacco smoke 

indoors. 

We just will have smoking and nonsmoking 
sections and everything will be fine. And that was 
the thrust from the point of view of what the public 
reading this would perceive. 

Q. Dr. Houston, from the standpoint of a 
controversy, in terms of the medical and scientific 
communities in the United States -- and by the way, 
how many members are there in the American Medical 
Association? 

A. There are about 300,000. 

Q. All doctors from all over the United 
States ? 

A. Doctors, medical students and resident 
physicians, yes. 

Q. From the standpoint of the medical and 
scientific communities in the United States, is there 
any controversy at all on the issue of whether 
smoking causes disease? 

A. There's not. 

Q. Without giving that particular example or 
referring to a treatise, with respect to the issue of 
secondhand smoke in the scientific and medical 
communities causing disease, there's no controversy? 
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A. It's broadly accepted. 

Q. Have you had occasion to study tobacco 
industry advertising in connection with your position 
as director of the Department of Preventive Medicine 
and Environmental Health at the American Medical 
Association? 

A. I have. And I've been a student of that 
particular subject for a number of years. 

Q. Do you consider that you have expertise in 
the field of tobacco advertising? 

A. Yes. I studied tobacco advertising and 
have read a lot about that over the years, have 
attended a lot of conferences at which that was a 
subject. And I know a good deal about that 
particular issue. 

Q. On page 12 of your resume there's an 
article authored by you, the title of which is. 
Environmental Tobacco Smoke, the Silent Killer. 

Which appeared in the Journal of Family Practice in 
1991. This is an article written by you. 

And what was the thrust of that article? 

A. That was a summary of issues related to 
environmental tobacco smoke as they were known in the 
science as of 1991 pointing out, again, that 
environmental tobacco smoke is and should be a 
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concern to physicians and particularly to family 
doctors as it regards the health of children and the 
health of their adult patients as well. 

And the thrust of the article was to 
encourage physicians to help their patients 
understand this, to create smoke-free environments in 
the home, to help their patients understand the need 
for their children not to be exposed to smoke and for 
other adults not to be exposed to smoke. And for 
physicians to become involved in, as an advocacy 
point of view, of the regulatory process that would 
protect their patients from the unwanted hazards of 
secondhand smoke. 

Q. In terms of the field of your specialty in 
terms of your work at the American Medical 
Association, do you get involved in trying to 
ascertain the level of public knowledge concerning a 
real legitimate health problem? 

A. Yes. The AMA engages in public surveys of 
health risks. And we try to stay abreast of the 
literature and the public surveys and other issues 
that relate to what people think about different kind 
of illnesses, different sorts of public health 
problems. What they worry about, in other words. 

Women worry a lot about dying of breast 
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cancer. What are the kinds of educational programs 
that doctors can do to educate women about the need 
for getting mammograms? That's the sort of thing 
that my department, in conjunction with our 
Department of Women and Minority Health, does. 

Q. Based on your education, background, 
training, based on your 20 years of looking at 
smoking and health issues, based on your years of 
studying tobacco advertising, tobacco responses to 
science, Surgeon General's Reports and others and the 
various polls at the American Medical Association 
and your position at the American Medical 
Association, do you feel that you have the background 
and the understanding to express an opinion on that 
topic? 

A. Yes, I do. For the most part. There have 
been, in fact, a variety of polls done by Robert Wood 
Johnson Foundation, by the American Cancer Society 
and others, looking at individual states where the 
polls were done. The opinions of the public about 
the effects of secondhand smoke, about tobacco use 
generally, about tobacco policies that relate in one 
way or another to what I do at the AMA. And some of 
these polls have, over the years, looked at what 
people think about the effects of secondhand smoke. 
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I don't recall a question on any of those 
polls that relates specifically to what smokers think 
about the ability of tobacco -- secondhand smoke to 
cause disease among others. But in general, it would 
seem that early in the decade of the '90s people 
began to have an increasing realization that 
environmental tobacco smoke was in fact a health 
risk. 

Q. Dr. Houston, has the American Medical 
Association adopted a formal policy, a formal 
institutional policy with respect to the Council for 
Tobacco Research? And if so, tell us what that 
policy is. 

A. The AMA has adopted a policy which states 
that research institutions, hospitals, medical 
schools and so forth should not engage in grant 
activities that are funded by the Council for Tobacco 
Research, by the Tobacco Institute or the Center for 
Indoor Air Research and other groups, including 
direct funding from the tobacco industry. 

I recognize that the Tobacco Institute 
itself doesn't give out grants and I misspoke when I 
said that. But from industry and its analogous 
research groups, the AMA has an official position 
that says that hospitals and medical institutions 
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should not deal with them. 

Q. And what's the reason for that policy? 

A. There were several reasons. One being that 
the institutions that we have listed seem to have 
policies that don't conform to, in some cases, 
legitimate scientific research principles that we 
talked about earlier and how scientific research is 
handled and how money is distributed. 

THE COURT: Overruled. 

THE WITNESS: We also formulated that 
policy based on the, if you will, the failed 
promise of the Center for Tobacco Research and 
other groups in their failure to live up to 
their promises of really finding out the answers 
to the question that relate to tobacco and 
illness. That is, that these institutions 
purported themselves to be interested in finding 
out those answers whether smoking causes 
illnesses. 

And it seemed to the AMA that that was not 
going on and that it was not appropriate for the 
scientific community to continue to participate 
in questions that were not really being answered 
in that fashion. 

And finally, the reason for the policy was 
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that we didn't feel it was ethically proper for 
physicians and hospitals to take money that 
ultimately came from the sale of tobacco 
products and thereby the suffering and death of 
our patients. 

Q. Dr. Houston, as a -- in terms of the 
process itself, how did the American Medical 
Association as an official organization make known 
this policy to medical schools and to hospitals and 
other institutions? 

A. It was covered in the proceedings of the 
House of Delegates and that got picked up a little 
bit in the press. 

But we also sent out a letter to medical 
schools and to research institutions advising them of 
this policy. And of the reasons for it. In 
addition, we adopted a subsequent policy stating that 
in our opinion the scientific and medical journals 
should not accept research papers that were funded by 
the tobacco industry or its analogous research 
institutions. 

Q. You had mentioned earlier the Center for 
Indoor Air Research. What is that? 

A. That's another tobacco industry research 
group that is funded by the industry that does -- 
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purports to do research on indoor air quality issues. 

Q. And was that covered within the letter that 
was written to the deans of medical schools and the 
hospitals? 

A. Yes, there was a list of organizations that 
were covered under that policy that went out in that 
letter. 

Q. Have you made a study of the relative 
exposure, I don't mean from the standpoint of a 
chemist or from the standpoint of a purely technical 
assessment of the atmosphere, but have you made a 
study and analysis of the exposure to secondhand 
smoke that flight attendants are subjected to 
compared with workers in other fields? 

A. Yes, I have looked into that. 

Q. And what have been your conclusions as to 

the level of exposure of flight attendants compared 
with other workers? 

A. My review was a study that was done in 

airplanes by James Repace and others in using 

exposure meters to determine the level of various 
chemicals in the air in airline cabins in different 
sections of the airplane while they were in flight. 
And comparing that to several studies in other 
workplaces and in the home and other places where 
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secondhand smoke is common. 

Q. I'm basically asking you for your bottom 
line opinion as to the comparison between the 
exposure to secondhand smoke of flight attendants 
compared to other workers? 

A. Yes. And my bottom line opinion is that 
airline attendants would have been exposed to smoke 
in compared to other workplaces, for example, in the 
smokiest bars and restaurants and that the smoking 
sections in the airplanes would have been, as far as 
I can tell, smokier from the point of view of the 
particles in the air than 80 percent of the 
workplaces and home environments where smoke is 
common. 

(Cross Examination) 

Q. Good afternoon. Dr. Houston. My name is 
Walt Cofer. I represent Lorillard and Philip Morris. 

And you're board-certified in family 
practice, right? 

A. That's correct. 

Q. You're not an expert in oncology, are you? 

A. No. 

Q. You're not an expert in epidemiology, are 

you? 

A. No. 
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1 

Q. 

Or statistics or biostatistics? 

2 

A. 

No. 

3 

Q. 

You don't hold yourself out to your 

4 

colleagues or your patients as an expert in 

5 

pulmonology, do you, sir? 

6 

A. 

Not any further than any other family 

7 

physician 

. does. 

8 

Q. 

You don't have a degree in public health. 

9 

do you? 


10 

A. 

I don't. 

11 

Q. 

You've never conducted any original 

12 

research 

on the health effects of secondhand smoke, 

13 

have you, 

doctor? 

14 

A. 

I've not. 

15 

Q. 

Or the chemistry of either secondhand smoke 

16 

or tobacco smoke, right, sir? 

17 

A. 

That's correct. 

18 

Q. 

Now, you're the point person for the 

19 

American 

Medical Association's antitobacco efforts, 

20 

correct, 

doctor? 

21 

A. 

Yes . 

22 

Q. 

You consider yourself to be an antitobacco 

23 

advocate ? 


24 

A. 

I consider myself to be a prohealth 

25 

advocate. 

The other side of that coin in terms of 
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tobacco control is called, by some, an antitobacco 
advocate. 

Q. You certainly don't object to that 
characterization, do you, doctor? 

A. No. 

Q. A goal of the American Medical Association 
is to reduce tobacco use, right, sir? 

A. That's correct. 

Q. If it were reduced to zero, it wouldn't 
bother you, would it? 

A. That would be the best for public health. 

Q. And you do have strong feelings about 

cigarettes and cigarette companies, don't you, sir? 

A. I do. And so does the American Medical 
Association. 

Q. You characterized the activities against 
smoking as a war, haven't you, doctor? 

A. I have. And so have a great many other 
people. 

Q. You believe it is a war, don't you, sir? 

A. Yes. 

Q. You're fighting battles in that war every 
day, aren't you? 

A. That's correct. 

Q. Now, your father was a cigarette smoker, 
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correct, sir? 

A. Winstons. 

Q. And he died of coronary heart disease, 
correct? 

A. Yes. 

Q. And in May of 1986 you wrote an editorial 
about cigarette smoking that was essentially a eulogy 
to your father; is that correct? 

A. Yes, it was. 

Q. You stated in that editorial: Prevention 
has taken on a new dimension for me, a new intensity, 
it's personal now; correct, sir? 

A. Yes. 

Q. As a general rule, doctor, you believe the 
tobacco companies should be held liable in lawsuits 
brought by smokers, correct? 

A. I don't know how one can generalize on 
that. I think there is a liability issue that comes 
into question. I believe that there is liabilities 
associated with the actions of the tobacco industry, 
yes . 

Q. Your deposition was taken in this matter on 
June 9th, 1987. You were under oath then, just as 
you are today, correct, sir? 

A. Yes. 
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Q. On page 90, line 23 you were asked this 
question: Did you believe the tobacco companies 

should be liable for damages in lawsuits brought by 
smokers? Answer: Generally, yes. 

That was your testimony, correct, doctor? 

A. Yes. 

Q. You consider the companies that sell 
tobacco products to be your enemy, correct? 

A. That's a way to characterize it. 

Q. You believe that a physician or dentist 
must take care to create an alliance with the patient 
against an enemy, and that is the company selling 
tobacco products, right? 

A. I don't know about creating an alliance 
against an enemy with patients, that's generally not 
something that I've been personally engaged in. 

Q. Again, on page 92 of your deposition under 
oath taken June 9th, 1997, line 13 you were asked 
this question and gave this answer: 

Do you agree with the statement the 
physician or dentist must take care to create an 
alliance with a patient against an enemy, that is the 
company selling tobacco products? 

Answer: I think that's a pretty accurate 

statement. 
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That is your sworn testimony in June, 
correct, sir? 

A. Could I see the deposition? 

Q. Absolutely. May I approach, Your Honor? 

THE COURT: Yes. 

Q. You are Thomas Houston? 

A. Correct. 

Q. Right there. 

A. That's okay. 

Q. You told us that you had an opinion how 
smoky it is in the aircraft cabins. I think you said 
smokier than 80 percent of the levels in homes and 
workplaces, correct? 

A. Yes, that's based on reading that I've done 
that looks at -- has tried to quantify that. 

Q. I don't want you to describe it, but I want 
you to tell the jury every article, every study you 
relied on in giving that opinion? 

A. In looking at that opinion, I've read two 
or three studies on the measurement of smoke exposure 
in homes and workplaces. The most -- the one I used 
the figure of 80 percent was based on a study done in 
Oak Ridge or done from Oak Ridge, Tennessee that 
tried to quantify that. 

Q. All I want is a list, so Oak Ridge, the 
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homes and workplaces, that was one study. What else? 

A. I'm sorry, I don't have an encyclopedic 
memory about articles, so I can't cite you other 
articles specifically. I've read several over the 
last year, set of years, that try to relate this. So 
I have a general background, a general basis for 
that. The Oak Ridge study is the one that comes to 
mind most acutely, because it did try to stratify it. 

Q. Here's what I want to get an appreciation 
of. You took the stand. You swore to tell the truth 
under oath and you told this jury that you have an 
opinion that smoking in commercial airlines, that the 
levels of smoking were -- exceeded 80 percent of 
those in workplace exposure studies and in the home 
studies. 

Now, I just want a list, don't need 
encyclopedic memory, but I want a list of the 
articles that you relied on. 

Oak Ridge is one; do you recall any others? 

A. I don't, sir. 

Q. Do you have any knowledge of the 
ventilation rates of airliner cabins? 

A. Not directly, no. 

Q. You're not familiar with filtration systems 

in airplanes, are you? 
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A. I'm not. 

Q. You have no idea what the relative humidity 
is in aircraft cabins? 


A. 

Except 

sitting 

■ in airplanes myself and 

experiencing it. 



Q- 

Certai 

nly could not quantify it for this 

jury, could you? 



A. 

I could not. 


Q. 

Don' t 

know wha 

t the temperature range is 

airline 

cabins ? 



A. 

No. 



Q. 

It's t 

rue, isn 

't it, that ventilation, 

filtrati 

on, humii 

dity and 

temperature affect 

secondha 

nd smoke 

levels 

in the environment, right? 

A. 

They c; 

an. 


Q- 

You're 

not an 

expert in aerospace medici: 

A. 

That' s 

correct 

- 

Q. 

You've 

never conducted any original 

research 

concern; 

ing the 

occupational and 

environmental exposures 

flight attendants have on 

airplane 

s? 



A. 

That ' s 

correct 

* 

Q. 

Or how 

much se 

condhand smoke they were 

exposed 

to in ai; 

rplanes ? 


A. 

That' s 

correct 
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Q. You've never treated a flight attendant for 
any problems related to secondhand smoke? 

A. That's correct. 

Q. You would agree, wouldn't you. Dr. Houston, 
that your testimony in this case is intended to aid 
Plaintiffs in their battle against the tobacco 
industry, correct, sir? 

A. My testimony in this case is based on 
request by Plaintiff's lawyers. If that has a 
secondary benefit in aiding the Plaintiffs in their 
fight against the industry, I suppose that's what it 
is . 

Q. Your deposition page 93, line 21. But you 
agree that your providing testimony in this case 
would aid them in their battle, as you might put it, 
against the tobacco industry? Yes. 

That was your answer to that question, 
correct, sir? 

A. Yes. 

Q. And that battle is just one small part of a 
larger war, correct, doctor? 

A. I suppose it is. 

Q. You are critical of RJ Reynolds's ad with 
respect to the MRFIT study, correct, doctor? 

A. Yes. 
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Q. You have to help me a little bit about 
this. As I understand it, MRFIT was a multi-variant 
intervention study, is that right? 

A. Yes. 

Q. What that means is they took two groups of 
people, they were looking to see whether certain 
things affected rates of coronary heart disease, 
right? 

A. Yes. 

Q. Specifically what they were looking at was 
whether blood pressure, cholesterol and smoking would 
cause more heart disease than people who didn't have 
high blood pressure, high cholesterol and didn't 
smoke, right? 

A. Right. They looked at a variety of issues 
in the population that was being studied. 

Q. And these were the three factors they tried 
to control for, right? 

A. They tried to control for everything they 
could, but those were three of them. 

Q. They were three that they studied, right? 
And you were critical of Reynolds taking out an ad 
basically saying the study showed no difference 
between the groups, correct? 

A. Right. 
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1975 

Q. That's what the study showed? 

A. Excuse me? 

Q. That's what the study found, there was no 
difference between the two groups, right? 

A. As I recall there has been some analysis of 
cigarette smoking in the MRFIT study that does in 
fact show that there was a difference, looking back 
at the figures, and showing that cigarette smoking 
does play a part in coronary heart disease and that 
the MRFIT study showed that. I can supply the 
article to you at a later date. 

Q. Let's talk about the article, Multiple Risk 
Factor Intervention Trial, Risk Factor Changes and 
Mortality Results published in the Journal of 
American Medical Association on September 24th, 1982. 

That, in fact, is the MRFIT study, correct, doctor? 

A. Yes. 

Q. Page 1476: The overall results do not show 
a beneficial effect on CHD, coronary heart disease, 
or total mortality from this multi-factor 
intervention, right? 

A. If you say so, I don't have the article in 
front of me. 

Q. I can show it to you if you like. 

Have I read that correctly? 
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A. In regard to individual interventions it 
says that, I'm reading from the conclusions here, 
measures to reduce cigarette smoking and to lower 
blood cholesterol levels may have reduced coronary 
heart disease mortality within subgroups. 

Q. Now, would you answer my question? And 
that is: The conclusion of the report was, quote, 
the overall results do not show a beneficial effect 
on coronary heart disease or total mortality from 
this multi-factor intervention. 

Did I read that correctly, sir? 

A. Yes, you did. And as I said earlier, 
further analysis of the cigarette smoking data from 
MRFIT showed that cigarette smoking did in fact play 
a part in coronary heart disease mortality and that 
stopping smoking did have a beneficial effect on the 
MRFIT subjects. 

Q. RJ Reynolds was not the only source to 
criticize the MRFIT study, was it? Have you ever 
heard of the American Journal of Epidemiology? 


A. 

Yes . 



Q. 

Is that 

a respected journal? 

A. 

Yes, 

it 

is . 

Q. 

This 

is 

a study, June 1983, Reviews and 


Commentary, Mortality and the Multiple Risk Factor 
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Intervention -- 

I think you told me, Dr. Houston, that the 
American Journal of Epidemiology is a respected 
journal; is that correct? 

A. Yes. 

Q. Is it a peer-reviewed journal to your 
knowledge ? 

A. Yes, it is. 

Q. Formerly the American Journal of Hygiene? 

A. Yes. 

Q. Have you ever heard of a man named Reuel 
Stallones, S-T-A-L-L-O-N-E-S? 

A. No, I've not. 

Q. You do accept, however, that this is a 
peer-reviewed prestigious American journal, correct? 

A. Yes. 

Q. I'd like to ask you about, on June 1983, 
volume 117, number 6, American Journal of 
Epidemiology. And again, this is the opinion of 
Reuel Stallones. 

My conclusion is that the best explanation 
for failure to detect a beneficial effect in MRFIT is 
that no benefit accrued. No amount of squirming on 
the book -- on the hook alters the fact that for 
every 1,000 test subjects 41.2 died and for every 
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1,000 control subjects 40.4 died. 

Mr. Stallones in the American Journal of 
Epidemiology was critical of the conclusions of MRFIT 
as well, correct, sir? 

A. It sounds as if he was. 

Q. Any reason to believe he was associated 
with RJ Reynolds? 

A. I have no idea. 

Q. Have you ever heard of a publication called 
the Lancet? 

A. I have. 

Q. Is that a prestigious peer-reviewed 


j ournal? 

A. It's a British journal, yes. 

Q. And is it prestigious and peer-reviewed? 
A. Yes, it is. 

Q. One of the leading ones in the world, 


correct ? 


A. Yes. 

Q. Again: With respect to MRFIT, one can only 
offer sympathy to the investigator who have so 
painstakingly conducted and analyzed as vast effort 
for so little scientific profit. The results prove 
nothing and we must turn elsewhere to answer the 
question: Does prevention work? 
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Any reason to think that the Lancet 
publishes ads from RJ Reynolds? 

A. As far as I know, it doesn't, sir. I don't 
know, though, whether that's a peer-reviewed article 
review of the MRFIT, or an editorial, but it's part 
of the scientific process. 

In fact, for big surveys and things like 
the MRFIT to be analyzed and to be discussed in the 
medical literature back and forth. And as I've 
indicated, subsequent analysis has looked at the 
cigarette smoking piece of it independently. 

Q. I'd like t.o ask you about the scientific 
process that you alluded to and I want to read you a 
statement and ask you if you agree. 

This is the way science is supposed to 
work, the scientist observes a certain set of facts. 
To explain these facts the scientist comes up with a 
theory. Then to check the validity of the theory, 
the scientist performs an experiment. If the 
experiment yields positive results and is duplicated 
by other scientists, then the theory is supported. 

If the experiment produces negative results, the 
theory is reexamined, modified or discarded. 

Do you agree with that statement. 

Dr. Houston? 
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1 A. Yes, in general that statement is in fact 

2 correct. 

3 Q. Thank you, Doctor. Now, let me read you 

4 another statement and ask you if you agree with this. 

5 I'll tell you in advance it's your words. 

6 Within the scientific community there is 

7 always room for disagreement. That's how scientific 

8 studies work. That's how science works from the 

9 point of view of proposing a hypothesis, testing it, 


10 

dissecting it and trying to reproduce the effects 

11 

from one 

study to the next and see whether a body of 

12 

evidence 

exists . 

13 


Do you agree with that? 

14 

A. 

Yes, sir. 

15 

Q- 

Now, it's true, isn't it, sir, that there 

16 

are a number of antitobacco organizations in this 

17 

country 

and abroad, correct? 

18 

A. 

Yes . 

19 

Q. 

The Group Against Smoking Pollution, it is 

20 

one, right? 

21 

A. 

Yes . 

22 

Q. 

Action on Smoking and Health is another. 

23 

correct ? 


24 

A. 

Correct. 

25 

Q. 

Tobacco Product Liability Project is the 
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1 third? 

2 A. Yes. 

3 Q. Each of these organizations regularly puts 

4 out newsletters or holds press conferences and 

5 generally communicates with the public their view on 

6 various issues pertaining to smoking and health, 

7 correct, doctor? 

8 A. Yes. 

9 Q. And that's been true for a number of years. 


10 

hasn't it? 

11 

A. 

Yes, it has. 

12 

Q. 

You told the jury about the American 

13 

Medical Association and your tobacco control 

14 

division, 

right ? 

15 

A. 

Yes . 

16 

Q. 

The American Heart Association has a 

17 

comparable 

one, correct? 

18 

A. 

I think so. 

19 

Q. 

American Lung Association does too, right? 

20 

A. 

And the American Cancer Society. 

21 

Q- 

And again, they regularly communicate with 

22 

the public 

their views on issues relating to smoking 

23 

and health 

, right? 

24 

A. 

Correct. 

25 

Q. 

You told us on direct examination that the 
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American Medical Association sent out letters to its 
members urging them not to accept funding from 
tobacco institutions; is that correct? 

A. Yes, it is. 

Q. And you also told us that it's the position 
of the American Medical Association that you won't 
publish a study if it was funded by tobacco money, 
right? 

A. No, I said it was the position of the 
American Medical Association that medical journals 
should not accept research published by the tobacco 
industry. Each individual journal has to make up its 
mind whether it wants to do that or not. 

Q. How about JAMA? 

A. JAMA is an independent journal. It's not 
the mouthpiece of the American Medical Association. 

Q. Does JAMA do it? 

A. JAMA is currently, as I understand it, and 
I'm not on the editorial board, is reviewing that 
recent policy statement of the AMA and has not come 
to any conclusion as to what its policy will be. 

Q. So even as we sit here today the Journal of 
American Medical Association hasn't even followed the 
advice of the American Medical Association; is that 
correct ? 
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1 A. That's correct. 

2 Q. But nonetheless, what the AMA has urged is 

3 the journals shouldn't publish research if it's 

4 funded by tobacco money, right? 

5 A. That's correct. 

6 Q. And that's true regardless of the results 

7 of the study,.right? 

8 A. Yes. And based on the ethical constraints 

9 or the ethical precepts of the source of the funding. 


10 

Again, following the lead of the American 

Thoracic 

11 

Society Journals, the House of Delegates 

thought that 

12 

it was an 

ethical imperative for medical 

journals to 

13 

stay away 

from tobacco industry-funded research. 

14 

Q. 

So the American Thoracic Society has the 

15 

same policy? 


16 

A. 

Correct. 


17 

Q. 

They've urged their readership, 

their 

18 

members not to publish articles funded by 

tobacco 

19 

money? 



20 

A. 

Yes . 


21 

Q. 

Regardless of the study, right? 


22 

A. 

Correct. 


23 

Q. 

Regardless of the study's health 

24 

significance, right? 


25 

A. 

That's correct. 
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Q. That's all I have. Thank you. 

(Redirect Examination) 

Q. Dr. Houston, I want you to tell us all the 
reasons, as Mr. Cofer stated, why you and the 
American Medical Association feel that you're in a 
war against the tobacco industry from a public health 
standpoint. Why does that war exist? 

A. The war exists because the tobacco industry 
has consistently done everything it can to obstruct 
the public health community of physicians and public 
policy as regards tobacco and health, has engaged in 
a variety of actions to create doubt within the 
public's mind and has done a great deal of work to 
subvert the public health process in legislative and 
policy bodies regarding tobacco and health. And 
generally has obstructed the efforts of science and 
health related to tobacco control for decades. 

Q. Now, the protagonists in this war on the 
one hand are the tobacco companies, who, from a 
public health standing, who is on the other side in 
this war? Got the tobacco companies on one side from 
a public health standpoint; who is on the other side? 

A. The voluntary health agencies like the 
American Cancer Society, the American Heart Disease 
Association, the American Lung Association, the AMA, 
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medical specialty societies of every description from 
the pediatricians and the family doctors to the 
specialists in lung disease, the cancer specialists, 
hospital associations, collections of individuals who 
have been harmed by tobacco smoke, such as the group 
Americans for Nonsmokers Rights and people who 
represent the public interest generally. Nurses 
associations, church associations. There's an 
organization that has been a very good group, for 
example, in communicating the problems of smoking and 
health in an unexpected source to churches. There's 
a coalition of black ministers that's involved in 
educating their congregations in tobacco control led 
by the Reverend Jesse Brown and others that I can 
name . 

Q. Okay. 

World War II lasted four years. How long 
has the tobacco war lasted? 

A. Probably since before World War I. But 
it's been going on for quite a long time. The war as 
we understand it today in the metaphor that you use 
really didn't start heating up until the 1950s when 
the scientific facts about smoking and health really 
became generally known both to the physician and the 
physician public, the medical organizations and to 
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the public generally. 

Q. Counsel asked you about whether or not you 
had done personal research in tobacco and health. 

You never did personal research on tuberculosis, did 
you? 

A. That's correct. 

Q. You know what caused it, don't you? 

A. Sure. 

Q. You know that from reading and studying and 
analyzing, correct? 

A. Correct. 

Q. You feel your father's death was connected 
to his habit of smoking Winstons, correct? 

A. I do. 

Q. But that was his choice? 

A. That was his choice. It was made in an era 

when, in World War II he joined the Navy underage and 
began smoking there, as many servicemen did. In an 
era when the health effects and the consequences of 
tobacco smoking were not well known and were only 
beginning to be understood when it comes to lung 
cancer and other diseases.. 

So he made a choice that was uninformed 
from the point of view of health because there wasn't 
much data available. Whether he would have made the 
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same choice today, I don't know. 

Q. Dr. Houston, Mr. Cofer read to you from 
page 92 of your deposition. I want to read another 
question and answer on that very same page. 

Page 92, line 9. 

Question: Did you consider companies that 

sell tobacco products to be your enemy? Answer: 

They have been the enemies of public health 
generally, yes. 

Was that your answer? 

A. Yes, it was. 

Q. When the Surgeon General's Report of 1964 
came out and said that cigarette smoking causes lung 
cancer, do you know if that Surgeon General had a 
personal grievance against the tobacco industry? 

Since that Surgeon General's Report came out in 1964 
and when you look at the history of all the yearly 
Surgeon General's Reports up until today, has there 
ever been any deviation or fall back from the 
position expressed in 1964 that cigarette smoking 
causes disease? 

A. No. In fact, it has been an amplification 
of and better understanding of the wide effects of 
cigarette smoking on disease relating to a variety of 
specific subjects that go from chronic lung disease 
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to heart disease, addiction, secondhand smoke and 
other issues. 

Q. In this war, when you look at the tactics 
of the tobacco industry with respect to the 
scientific information coming out about smoking, how 
has that related to the tobacco industry's reaction 
and public posture with respect to scientific 
information coming out more recently on the issue of 
secondhand smoke; is there a relationship? 

VOICE: Objection. 

THE WITNESS: The kinds of arguments that 
the tobacco industry made early on related to direct 
smoking are the same kinds of arguments that the 
tobacco industry has made in recent years about 
secondhand smoke and its effect on health. 

The words may not have been precisely the 
same, often they were, we need more research. It's 
unclear. We don't know enough. But the thrust has 
been the same. 

Q. Counsel asked you when he was talking about 
airplanes and flight attendants and he was asking you 
some questions about ventilation, humidity, certain 
kinds of very specific conditions on airplanes. 

Dr. Houston, is there any doubt in your 
mind but that nonsmoking flight attendants exposed to 

TAYLOR, JONOVIC, WHITE & GENDRON 
(305) 358-9047 


http://legacy.library.ucsf.e(flj[i(ticKgbiHiH{aflP)(peHv.industrydocuments.ucsf.edu/docs/qthl0001 


1989 



1 

2 

3 

4 

5 

6 

7 

8 


secondhand smoke in airline cabins over an extended 
period of time, that some of them will develop lung 
cancer and other diseases as a result of that 
exposure? 

A. That we would -- our position would be that 
it be entirely probable that that is an occurrence 
that could happen, yes. 

Q. Now, counsel talked about some antismoking 


9 organizations, which undoubtedly do exist in this 


10 

country. 

Dr. Houston, before I called you and 

11 

contacted 

you and asked you to be a witness in this 

12 

case, you 

had never heard of me, correct? 

13 

A. 

That's correct. 

14 

Q. 

We had zero contact? 

15 

A. 

That's correct. 

16 

Q. 

You and I, although we've had some 

17 

telephone 

conversations, you and I never met until 

18 

today, correct? 

19 

A. 

That's correct. 

20 


(Videotape ended.) 

21 


THE COURT: Thank you. You may call your 

22 

next 

witness. 

23 


MR. HUNTER: At this time we would call Ann 

24 

Landman. 

25 


MR. UPSHAW: Your Honor, while the witness 
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is coming to the stand, may we come sidebar? 

THE COURT: Yes. 

(A bench conference occurred as follows:) 

MR. UPSHAW: They wanted to use these 
documents, which Ms. Landman -- I'm glad I had 
an opportunity to go over them -- there are some 
discrepancies here, between the rules and what 
was actually being handed up. I'll go through 
them the best I can one by one. Not all of 
them. 

Document 1 -- these are the documents that 
they handed us for the deposition. You'll see 
the numbers. These are the same ones I showed 
you earlier. They did do a redaction job of 
what you said that had to be redacted, that's 
f ine . 

The problem is they missed that sheet. I 
have 15 here. 

THE COURT: I don't understand. 

MR. UPSHAW: They gave you nice clean 
documents, which are required. Page 15, no 
clean page, reference to Philip Morris. That's 
got to be out. It's got to be a clean document. 

THE COURT: Okay. 

MR. UPSHAW: So this is not a clean 
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• 2 




document. I'm trying to keep them in order. 

Number 2 is this letter here. As you'll 
note, number 2, which was provided for us is a 
single page. This now has two extra pages. And 
as you ruled, whatever they provided us for 
deposition is what was going to be presented and 
what can go into evidence. 

THE COURT: What is this? Just a list 

of -- 

MR. UPSHAW: I don't know. I guess it's, 

attached. I don't know that -- I don't know 
where this came from. These two pages should be 
taken off. This was the page provided. 

MR. REILLY: Maybe we can make this short. 
You're not going to show any extra pages other 
than the pages that you identified, right? 

MR. HUNTER: I don't even know if I was 
going to mention this to her. But the point is, 
judge, this is just such an improper objection. 
You ruled on this document, which is the 
conference notes. And you ruled that I'm 
limited to the pages that I actually showed. I 
didn't argue with your ruling. 

Now they're trying to do this to me on 
every one of these other documents. They knew 
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at the time they did this deposition that I had 
singled out certain documents that I was going 
to use with this witness for my presentation to 
the jury. Now they're trying to nitpick every 
document. What I have put here are the entire 
documents that were on the web site. This is 
just an example. He doesn't want me to put into 
evidence, the list of the people who got this. 

There's no basis for asking the Court to 
not allow that introduction in evidence. It 
doesn't prejudice him, it's his own document. 
They could have looked at these documents. He's 
just trying to keep the information away from 
the jury on the technical argument that when I 
was under tremendous pressure to get this 
witness to them, you'll recall that I had to 
get -- we took her deposition by telephone, you 
gave me until 10:00 the following morning to get 
all the documents together. Reilly was saying, 
100 documents, we're never going to be able to 
get this case to trial. 

Then he set the deposition of the treating 
physician without my notice. I came over in an 
emergency and now they're trying to use my 
attempt to try to run around, put these 
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documents together and take the position that, 
oh, well, even though she explained to us in her 
deposition that every one of these documents had 
more pages to it, they're now trying to say, 
well, we're going to try to use that against him 
when he tries to put it in evidence and try to 
keep me from getting something as 
misrepresentative as to not let me get in the 
list of who this letter went to. I mean, that 
objection the Court shouldn't even entertain it. 

MR. UPSHAW: To briefly respond. Your 
Honor. We've already had argument on this for 
like an hour. 

THE COURT: The only one I really addressed 
was the one document with the multiple pages. 

MR. UPSHAW: You addressed all of them. 

THE COURT: No, I didn't really. That was 
the only one that was brought to my attention. 

MR. UPSHAW: We told you they had lots of 
documents that had multiple pages. And we 
showed you in the transcript, specifically 
Mr. Reilly pointed out page 65 in the transcript 
and you read it several times where he said: 

Are these the documents you're going to use at 
trial? And her answer was, right. 
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Directly after that -- of course we don't 
have the transcript yet -- you said you are 
allowed to put in the documents that they had an 
opportunity to depose the witness on. Now 
they've been handed up, gone through them and 
I'm pointing out the documents that were not 
provided. 

THE COURT: This wasn't brought to my 
attention, because the only one I looked at was 
the first one. 

Which other one do you have a problem with? 

MR. UPSHAW: That. 

THE COURT: 2, I don't have a problem. 

MR. UPSHAW: Do we know that these are the 
pages that are attached to that document? 

THE COURT: They're going to have to lay a 
proper predicate. 

MR. UPSHAW: There's not a Bates stamp 
number. What's on here? I see the ccs, I see 
the title is signed. 

THE COURT: Bates stamps are not on yours 
either? 

MR. UPSHAW: That's what I'm saying. 

THE COURT: It doesn't seem like it's on 
the copies. It's not on this copy either. You 
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told them to take off all the extraneous stuff, 
apparently that's what they did. 

2 is coming in in its entirety. 

MR. HUNTER: For the industry to represent 
to you that these documents are not accurate 
when they came off of their web site, I think 
is -- I think it's a miscarriage of justice. 

If he knows that I'm trying to put in a 
document which is not accurate, then he should 
say so. But to represent to the Court that 
these are not complete documents when they came 
off of their web site, they should have done the 
investigation to know. And if they're right, 
they should make this argument to the court. 

But if they're just trying to take a shot at me 
because -- 

THE COURT: Give me your original copy, the 
one that has all the documents. The one before 
lunch. 

Turn to item 2. 

MR. HUNTER: See, judge, you can see what 

happens when you copy these things over and over 
again, you lose the Bates stamp. 

MR. UPSHAW: That's all he has. 

THE COURT: No attachment to number 2. 
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MR. HUNTER: But the log that this witness 
has will show the Bates stamp. It's a Philip 
Morris log. It will show how many pages are on 
it, it will show everybody it went to. 

You see, to make this argument to you is 
disingenuous, which go through with this witness 
with this document who it went to, who got 
copies. 

THE COURT: I don't find any problem with 

2. What’s the next one? 

MR. UPSHAW: Number 3. I want to discuss 
disingenuous, you see what's there, judge, you 
see it's pages are numbered, the first page 2 -- 

THE COURT: No, this isn't the one. 

You had another one that you gave to me 
stapled together that had the yellow stickies. 

MR. HUNTER: Let me get that from her. 

THE COURT: That's the one that's complete. 

This whole thing is one document. All 
right. They'll have to identify. 

MR. UPSHAW: You ruled on 2 and you said 
that you'd allow them to have it. Number 3, 
look at the page numbers what they provided us 
at the top which is 1, 2, 3. 

Here disingenuous, we all of a sudden have 
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page 4, 1, 2, 3, look, a page 4 shows up and a 
page 5 shows up. Same thing. 

MR. HUNTER: Am I not being understood? 

MR. UPSHAW: You're being understood that 

you're putting in documents that you've been 
talking about the judge has made a ruling and 
now you're sliding in more documents. 

MR. HUNTER: Judge, am I not being 
understood by you? 

THE COURT: No, I understand what you're 
saying. What you're saying is that you showed 
portions of it during deposition. That you told 
opposing counsel these are only portions of the 
documents. They're objecting because they're 
saying you should have provided an entire 
document, so they had the ability to cross 
examine the witness during a deposition on an 
entire document. 

MR. UPSHAW: That's not what I'm saying, 
j udge. 

THE COURT: You're now providing them 
portions of the document that you didn't provide 
during deposition. 

MR. UPSHAW: I'm not saying that. In 

deposition we asked: Are these the documents 
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you're going to use, these numbered documents? 
And they said, right. There was no need to go 
find any more documents because the deposition 
with this witness said, these are the ones. I 
went through -- Mr. Hunter and I spent hours and 
hours trying to find out exactly which documents 
we're going to use at trial. And he did, he 
spent a lot of time picking out the exact 
document. 

THE COURT: This is a problem. This is a 
problem. It seems there's a communication 
problem to me. He's telling you these are the 
documents we're going to use, identifying the 
entire document. He's referring to portions of 
it during the deposition, he thinks he's putting 
you on notice that the whole document is fair 
game. You are relying on what he's provided to 
you at deposition believing that he's only going 
to be referring to these portions of the 
document during the testimony. 

It's an obvious communication issue. 

MR. UPSHAW: Communication then goes to 
what was said in the depo. Asked are these 
pages you're going to use at trial. 

MR. HUNTER: The issue in court -- 
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MR. UPSHAW: Let me finish. 

THE COURT: In the witness exhibits did you 
list the exhibits? And if so, in what manner? 
These documents, were they listed because they 
came in much later? 

MR. UPSHAW: Right. 

MR. HUNTER: What I did, this was so 
difficult, this is why I'm so upset about this. 

THE COURT: X know, the day before the 

trial. 

MR. HUNTER: I actually got the pages that 

I was going to use with this witness in front of 
jury. And I said Reilly wouldn't have to have 
140 pages, I spent a lot of time, I got them 
thinned down to exactly what I was going to use 
with this witness. 

THE COURT: You don't intend to go through 
the other pages? 

MR. HUNTER: I thought I said that 100 
times that I'm only going to offer this. This 
witness is just a means to publish to this jury 
these documents. But what I'm offering is, I'm 
offering the entire document in evidence. And I 
think the Court's inquiry should be, if there's 
a legitimate argument that counsel can make as 
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to why the entire document should not come in, 
such as it's prejudicial because they didn't 
take the time to read their own document or that 
they're not prepared to defend against it in 
this trial. That can be taken up later. 

I'm going to publish these portions to this 
jury that I gave them. But I'm looking down the 
road a little bit. This is not a well founded 
objection. Completeness is, you know, if there 
was something on there that was prejudicial or 
something and they could say, judge, we don't 
want this page to go in because it says 
something that's irrelevant or something. 

They haven't made that argument. They're 
just trying to limit wholeheartedly these 
documents on what is a fallacious argument 
that -- I don't know what their argument is. 
They're just trying to say that since there's 
physically more pages than you handed to us, 
ipso facto, you can't offer them in evidence. 

And they took the deposition for two or three 
hours, nobody made it stop. She identified the 
documents. 

THE COURT: Here's a suggestion, I think 

we've spent as much time discussing what to do 
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with these actual documents as it would have 
taken to simply depose her on the rest of the 
documents that weren't provided at deposition 
and let her testify tomorrow. Put on another 
witness. When we quit here tonight -- 

MR. HUNTER: This is my last witness. 

THE COURT: You're not calling anybody 
tomorrow ? 

MR. HUNTER: This is it. 

THE COURT: Then tell him we're going to 
need Kronberg tomorrow. 

MR. HUNTER: I can make my presentation 
with this jury because I'm going only -- 

THE COURT: You're only going to refer to 
the documents that you gave them in this 
deposition and we can argue after about the rest 
of the documents. 

MR. UPSHAW: Nothing goes in.evidence right 
now, right? 

THE COURT: Yes. 

Not going to move anything into evidence at 
this point. You're going to refer to them and 
publish only those portions that were given to 
counsel at the deposition. 

MR. HUNTER: But when I show them they're 
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going to have highlighted things. I'm drawing 
the attention. 

MR. REILLY: I know they're going to be 
highlighted. I'm going to highlight. I don't 
worry about that. 

MR. UPSHAW: We're talking about the stuff 

going into evidence. 

MR. HUNTER: Judge, I don't want them to 
cross examine her by saying: Well, you don't 
have all the documents -- 

MR. REILLY: I'm not. 

(The bench conference ended.) 

THEREUPON, 

ANN LANDMAN 

having been first duly sworn, was examined and 
testified as follows: 

THE WITNESS: I do 

DIRECT EXAMINATION 


BY MR. HUNTER: 

Q. Could you tell the ladies and gentlemen of 
the jury your name, please? 

A. My name is Ann Landman. 

Q. And what is your address? 


A. I live at 


[DELETED] 
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Q. And you are appearing here in Miami to 
testify to this jury at my request, correct? 

A. Yes, correct. 

Q. Would you tell this jury what you do for a 
living? 

A. I'm a tobacco document researcher with the 
American Lung Association of Colorado. 

Q. Can you tell us how long you've been with 
the American Lung Association? 

A. I started August 19th, 1996. 

Q. And your title is what? 

A. Tobacco document research specialist is my 
title. 

Q. Could you tell the jury what a tobacco 
document research specialist is for the American Lung 
Association? 

A. I go through the documents that are posted 
on the Internet. Each tobacco company has a web site 
where they post their previously secret internal 
documents. And my job is going through them, finding 
documents that are of interest to public health, 
pulling them together, writing papers, giving 
presentations to the public, that type of thing. 

Q. What is the mission of the American Lung 
Association of Colorado; what do they do? 
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A. We promote lung health and fight lung 
disease. 

Q. And tell the jury why is it that your 
association wants to create a position for you to 
research tobacco industry documents? 

A. The American Lung Association feels it's 
very in keeping with our mission to research these 
documents. There has not heretofore been a cache of 
documents like this made available to the public from 
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She should be admonished by counsel outside 
the hearing of the jury just to give factual 
responses, not to give all these adjectives. 

This is not the opportunity for her to take the 
pulpit and to communicate to this jury her 
emotions about the tobacco industry. But she's 
done it twice now. I apologize for having to 
take this time. I thought she would say, I work 
for the American Lung Association. That's not 
right. 

MR. HUNTER: If the witness has a bias or 
an interest, that's something the jury can 
consider. But bear in mind -- 

THE COURT: It's improper for her to 

testify -- I mean the last comment was obviously 
improper. But documents, secretive documents 
hidden by the tobacco companies. She can talk 
about her research and findings regarding these 
documents and not give opinions. 

MR. HUNTER: Judge, how do I cure this? 

You want to declare a recess and let me speak to 
her? 

THE COURT: Can we bring her sidebar? 

MR. REILLY: That's fine. 

(Witness approached bench.) 

TAYLOR, JONOVIC, WHITE & GENDRON 
(305) 358-9047 


http://legacy.library.ucsf.edEUi(ticK'ebittil!faflO)(p 0 HA/.industrydocuments.ucsf.edu/docs/qthl0001 


2006 



THE COURT: Ms. Landman, you're able to 
testify about your research of the documents and 
what the documents say, but you aren't allowed 
to give your own opinion about these documents, 
don't interject that into your answers. Do you 
understand? 

THE WITNESS: I do, thank you. 

(The bench conference ended.) 

THE COURT: You may proceed. 


10 BY MR. HUNTER: 




Q. Now, Ms. Landman, in connection with your 
work in researching into these documents, have you 
published articles about tobacco industry documents 
in medical journals? 

A. Yes, I have. 

Q. That are disseminated to people in the 
United States and doctors and other people? 

A. Yes, I have. 

Q. Have you written an article, for instance, 
in the American Journal of Public Health? 

A. Yes, I have. 

Q. I'm holding it up here? 

A. That's the issue, yes. 

Q. Is this a journal that has an article? 

Have you published in Tobacco Control? 
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MR. REILLY: I object. Your Honor, this is 

a fact witness. 

THE COURT: Overruled. So far I don't have 

a problem. 

BY MR. HUNTER: 

Q. Can you tell us --.tell the members of jury 
some of the articles that you've written, the title? 

A. Yes. I wrote an article that was published 
in September of 2000 in Tobacco Control called, Push 
or Be Punished, Tobacco Industry Aggression Against 
Businesses That Discourage Tobacco Use. 

Q. And that's this journal here that I'm 
holding? 

A. Yes. 

Q. And in your article, Push or Be Punished, 
concerning the aggression of the tobacco companies 
against other businesses -- 

MR. REILLY: Same objection, Your Honor. 

This is a factual witness. 

THE COURT: Let me hear the question. 

BY MR. HUNTER: 

Q. Did you write and did you research about 
the airline industry and the efforts or actions that 
tobacco had taken against airlines? 

A. Yes, that was part of the article. 
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Q. Is that to your knowledge how you and I -- 
how I found out about you? 

A. Yes, it is. 

Q. Could you tell the jury how you do this? 

A. How I do research? 

Q. Yes. 

A. I access the Internet web sites. There is 
a -- you can put in search criteria, keyword of 
interest. I put in keywords of interest. And I read 
the documents and that I get back. And from those 
documents I can -- 

THE COURT: This is really -- it's 
impossible. Why don't we wait a few minutes and 
see if we can get it stopped? I can make a 
phone call usually. My voice is louder than my 
bailiff's. 

(Judge Rothenberg left the courtroom.) 

THE COURT: I think we're going to have the 

problem resolved in the next couple of minutes. 

I know my bailiff had told me that we had a 
juror that had a 6:00 call. Do you need to make 
a phone call? 

JUROR REITER: That's all right. 

THE COURT: We're not going to make it by 

6 : 00 . 
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Does anybody else need to make a phone 

call? 

JUROR TRUJILLO: Just one. 

THE COURT: If you'd like, you can step out 

and do it more privately. 

Thank you, I think we can resume. 

BY MR. HUNTER: 

Q. Ms. Landman, continuing, on your article, 
Push or Be Punished, Tobacco Industry Documents 
Reveal Aggression Against Businesses That Discourage 
Tobacco Use, how do you go about submitting an 
article like that for publication and how does it 
actually get printed in a journal such as this? 

A. This is a peer-reviewed journal. So you 
submit the article. It gets reviewed by people, you 
aren't aware who they are, but they are people chosen 
by the magazine as qualified to review your article. 
And then they send comments back, tell you, ask you 
to revise or clarify. You do this. Resubmit it and 
they scrutinize it one more time. And if they deem 
it acceptable, they will publish it. 

Q. All right. And you, in connection with 
this article, reviewed documents, and as I said 
before, specifically, one of the companies or 
industries you looked at was airlines? 
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A. Yes. 

Q. Now, have you at my request searched to 
see -- to find documents concerning the issue of 
secondhand smoke and how the tobacco industry, and 
specifically these companies represented in this 
courtroom today, how they appreciated environmental 
tobacco smoke issues and how they dealt with it? 

A. Actually I did a substantial amount of 
research on that topic before I made your 
acquaintance. So I had a lot of information already 
gathered. 

Q. What I would like to do, especially in 
light of the hour, is go through for this jury some 
documents that have been collected by you and publish 
those to the jury. And I would like to start with 
the document, I believe, do you have document 4 A? 

A. Yes, I do. 

Q. I wonder if you could put that on this 
machine and 

A. That's as wide as it goes. 

Q. Could we see if we could bring this closer. 
Because this is something that I want the jurors to 
be able to read along with us. 

A. Okay. 

Q. All right. Now, tell us first -- lower the 
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A. This is Guy L. Smith, IV, vice-president of 
corporate affairs at Philip Morris USA. 

Q. And this refers to Operation Down Under 
participants? 

A. Correct. 

Q. From this document, can you tell us what 
operation Down Under was and when it occurred? 

A. Operation Down Under was a meeting -- 
MR. REILLY: Objection, Your Honor. 

THE WITNESS: Held by Philip Morris. 

THE COURT: Just a moment. 

MR. REILLY: This is narrative response by 

a fact witness. The document -- 
THE COURT: Overruled. 

BY MR. HUNTER: 

Q. All right. Go ahead. 

A. Operation Down Under was a meeting held by 
Philip Morris June 24th through 26th, 1987 at Sea 

Pines in Hilton Head, South Carolina. It was an 
attempt to develop a strategy to deal with the issue 
of secondhand smoke. 

Q. Now, read to the jury what you've 
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highlighted here for us in case your eyes are like 
mine and they have a hard time. 

A. It says, "The purpose of our upcoming 
session on the environmental tobacco smoke problem 
facing the industry our company and our customers is 
quite single minded: Find a solution. 

"In order to facilitate the problem-solving 
process, a great deal of thought and planning has 
gone into the Operation Down Under meeting. Bill 
Murray was quite correct when he said it was not 
possible to over emphasize the performance of this 
undertaking." 

Q. Now, would you tell the jury who Bill 
Murray is, or was in 1987? 

A. Yes. 

Bill Murray, William R. Murray was the 
president and chief operating officer of Philip 
Morris Companies, Incorporated. 

Q. Now, turn the page for us, if you will, and 
the jury will have these documents in evidence and 
will get to read them at their leisure when they 
deliberate. But who are all these folks on the 
second page under distribution? Can you tell the 
jury who these people are? 

A. Yes. 
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Mr. John A. Kochevar, the first person on 
the list is director of public affairs and assistant 
to the vice-president of corporate affairs at Philip 
Morris USA. 

Mr. John R. Nelson is the director of 
corporate affairs and planning at Philip Morris USA. 

Mary A. Taylor is the director of 
communications at Philip Morris USA. 

Fredric S. Newman, Esquire is 
vice-president and general counsel Philip Morris USA. 

Mr. Martin Buss, vice-president of 
planning, Philip Morris International. 

Dr. Helmet Gay, director and principal 
scientist tobacco of science and technology in 
Switzerland. 

Mr. David Zelkowitz, director, issues 
management, Philip Morris, USA. 

Dr. Thomas S. Osdene is director of science 
and technology at Philip Morris USA. 

John Robb, Esquire is from Covington and 
Burling, a law firm. 

The other people are Mr. Robert Cornet of 
Cornet and Associates, Gary Oxier, vice-president 
Berrs and Mars Stellar. 

And the last people on the list are from 
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companies that are not affiliated, well, that are not 
Philip Morris USA, advertising companies, publishers, 
public relations companies. 

Q. Do you have and can you show to this jury 
the actual conference notes of this meeting in Hilton 
Head? 


A. South Carolina. 

Q. South Carolina? 

A. Yes, I have those notes. 

This is a page from the notes, project Down 
Under conference notes, this is from the first day of 
the conference, Wednesday, June 24th, 1987. 

Q. Now, let me ask you this question: Are you 
able to tell who it was that took these notes? 

A. No. 

Q. All right. But we know who was at the 
meeting? 

A. Right. 

Q. Now, what have you highlighted there? 

A. I highlighted a passage. It says: "ETS 

not solvable with deductive reasoning, come up with 
something company can get behind with dollars." 

And that's a dollar sign. 

Q. Go through these notes again with the 
understanding that the jury is going to have an 
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opportunity to see these when they deliberate the 
case. 

What other entries do you find as a 
researcher in looking at these documents that bear 
upon how this company at this meeting began to note 
the environmental tobacco smoke secondhand smoke 
issue? 

MR. REILLY: Objection, Your Honor. 

THE COURT: Sustained. Rephrase it. 

MR. REILLY: And qualification. She's here 
as a fact witness. I understand, come sidebar. 

(A bench conference occurred as follows:) 

THE COURT: You can't do this. You can't 

I 

ask her what area she highlighted, because it 
helps prove an opinion she's formed. You can 
ask her to read certain portions of it, ask her 
to read paragraph number 3. You can't ask her: 
Did you highlight certain portions, why did you 
highlight it? 

MR. HUNTER: Okay, I'll do that. 

(The bench conference ended.) 

BY MR. HUNTER: 

Q. Now, Ms. Landman, this document that the 
jury now is looking at -- can you pan back so we can 
see, at least that I can coordinate with you to see. 
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Now, go up. 

Could you read to us what number 3 says? 

A. Number 3, "We cannot say ETS is safe, and 
if we do, this is a dangerous statement." 

Q. Could you go to the next page? 

A. "In U.S. ETS issue will have devastating 
effect on sales, e.g., parties, planes, et cetera." 

Q. And could you pan back so that I may see 
the -- do you have a date when this statement is 
reflected? 

A. This was Wednesday, June 24th, 1987. 

Q. And this meeting began -- this is when -- 

when did this meeting began Wednesday? 

A. Wednesday, June 24th, 1987 at 8:30 a.m. 

This was in the morning session. 10:07 a.m. is when 
that began. 

Q. Can you focus that better? 

And could we see the top, first paragraph 
of this document. 

Ms. Landman, understanding again, the jury 
will have an opportunity to see these and I'm sure 
Mr. Reilly will have an opportunity to highlight 
certain entries, so I’m going to go through with 
these and just ask you if you could to bring up some, 
but I want the jury to, in context, know the dates. 
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The last statement you read to us, "In 
United States ETS issue will have a devastating 
effect on sales, e.g., parties and planes." 

A. Yes. 

Q. What does it read above that? 

A. "If smokers get message that their smoke 
kills others, is this not something major?" 

Q. Go, if you would, to the next document? 

MR. REILLY: Could we identify, just by the 

exhibit number, when you call the next document? 

I don't know what that is. 

MR. HUNTER: That's what I was trying to 

do. Was that page 8? 

MR. HUNTER: 1 E. 

THE WITNESS: This is 1 F. 

BY MR. HUNTER: 

Q. You're now going to 1 F. And this is, I 
guess, the 2:00 session on that same day? 

A. Correct. 

Q. And would you read what you have there 
highlighted? 

A. They pose the question, "What is the 
problem?" And then it says, "Problem -- threatens ■ 
number of smokers and number of cigarettes they 
smoke. " 
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Q. Could you turn to your documents to -- and- 
what is the next part -- no, the next statement under 
that? 

A. "How to alter public perception that ETS is 
damaging." 

Q. Let me ask you to go now to another 
document. Do you have document number 6? 

A. Yes. 

Q. All right, could you tell the jury what 
information you have concerning this document, who 
wrote it and whose is it? 

MR. REILLY: I would object, Your Honor. 

You've already indicated what she's permitted to 

do. 

THE COURT: Overruled as to this. 

BY MR. HUNTER: 



17 

18 

19 

20 
21 
22 

23 

24 

25 


Q. Explain to the jury when you tell them what 
this document is and whose it is, how you get this 
information. 

A. This document is called a Smokers Alliance. 
And I accessed it on the Philip Morris document web 
site, which is a public web site. This is a page 
from the document. The document itself discusses the 
formation of smokers' rights groups. 

Q. But my question is very specific. How do 
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you get from Philip Morris' own records the 
information as to what this document is? 

And if you could go to that log, I'd like 
you to read it directly to the jury. 

A. Every document contains a log of 
information on the document. It looks like this. 
Tells you the Bates number, which is its identifying 
number. The date of the document. The type of 
document. 

Q. Can you all see that? All right. 

I just can't tell if it's the focus or my 
eyes, but it says, organization author. And what do 
the Philip Morris people say the organization author 
of this document is? 

A. Philip Morris. 

Q. Now, go back to the text of the document. 

And I want you to zoom in on the last 
sentence. Do you recall when we were looking at the 
conference notes you had read to us, ETS issue will 
have devastating effect on sales, for instance, 
planes. 

What does this document say concerning 
financial impact of smoking bans? 

A. It says, "Financial impact of smoking bans 
will be tremendous. Three to five fewer cigarettes 
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1 per day per smoker will reduce annual manufacturer 

2 profits a billion dollars plus per year." 

3 Q. If you could go back to the conference 

4 notes. 

5 A. Which page in particular? 

6 Q. Number 1 G. 

7 And could you go to the Thursday, June 

8 25th, 8:15 a.m. session. And read us the entry at 

9 the bottom of the page. 


10 

A. 

It says, "We don't have 

anything to slam 

11 

them with 

on health issue." 


12 

Q. 

Now, when they refer to 

"them" in this 

13 

document 

and from looking at this 

document/ can you 

14 

identify 

who Philip Morris is referring to? 

15 


THE COURT: Sustained. 


16 


MR. REILLY: Thank you, 

Your Honor. 

17 

BY MR. HUNTER: 


18 

Q. 

Now, let me ask you, if 

you could now, to 

19 

go to document 3 A. 


20 


I'm sorry, Ms. Landman, 

could I have you go 

21 

back if I 

may. I missed an entry 

I'd like to draw 

22 

your attention to. 


23 


1 D. 


24 

A. 

1 D? 


25 

Q. 

Yes . 
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Could you focus on what you highlighted 
there in pink and read that to us? 


3 


A. 

This is a -- can I describe the list, what 

4 

it 

says 

at the top? 

5 


Q. 

Yes . 

6 


A. 

Solutions to problem. Number 11 I 

7 

highlighted. It says, "create a bigger monster" and 

8 

in 

parenthesis, AIDS. 

9 


Q. 

Now, if you would go to Exhibit 3 A? 

10 


A. 

I don't have 3 A. 

11 


Q- 

Do you have 3 B? 

12 


A. 

I don't have 3. 

13 



Do you have a copy of 3? 

14 


Q. 

Yes, let me give you 3 A, B and C. 

15 



Could you tell the jury, first of all, what 

16 

these notes are? 

17 


A. 

These are Operation Down Under conference 

18 

notes. 


19 


Q. 

Could you go to 3 B and find on that page 

20 

if 

they 

refer back again to the monster theory? 

21 


A. 

Yes . 

22 


Q. 

And highlight -- do you have a highlighter 

23 

up 

there? 

24 


A. 

I do not. 

25 


Q. 

Let me give you one. Can you highlight for 


TAYLOR, JONOVXC, WHITE & GENDRON 
(305) 358-9047 


http://legacyJibrary.ucsf.e(flii(ticK'0bittil![aflO)(p0HA/.industrydocuments.ucsf.edu/docs/qthl0001 



2022 





1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


the jury how the monster theory on these conference 
notes is described. 

A. "Monster theory -- raise awareness of other 
problems, AIDS, other components of indoor air 
pollution via Gray Robertson, et cetera, so that ETS 
becomes minimal part of larger concerns." 

Q. Do you know who Gray Robertson is? 

A. Yes. 

Q. Who is he? 

A. Gray Robertson was a consultant. He had a 
company called ACVA, Air Conditioning Ventilation 
Associates. They gave talks on behalf of the tobacco 
industry talking about indoor air in buildings, the 
quality. 

Q. Do you know if he testified for them at the 
hearings in front of Congress on smoking bans? 

A. I didn't know that. 

Q. And let's now go to what they call, make it 
hurt. Could you read that to us? 

A. Yes. That's right below the last section. 
"Make it hurt -- the NRA strategy. Let politicians 
know the downside of anti-activity by identifying 
vulnerable candidate, bringing forces to bear to 
cause him/her to lose election, then discreetly let 
other politicians know we have done this." 
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1 

Q. 

Now, could you pan up on that so we can 

2 

just -- 

what page is this you' 

re looking at? 

3 

A. 

3 B. 


4 

Q. 

That's Exhibit 3 B? 


5 

A. 

Uh-huh. 


6 

Q. 

Now, could you next 

go to Exhibit 9 A? 

7 

A. 

9 A. 


8 

Q. 

And focus in for the 

jury so they can see 



9 what this is. 




A. Yes. This is entitled, Project down under 
group presentation to senior management. Friday, 

June 26th, 1987, 1:00 PM. 

Q. Could you go down to the NRA strategy and 
read that to the jury? 

A. Number 2. "NRA strategy. Put some people 
out of business who are trying to put us out of 
business." 

Q. And I wonder if you could read paragraph 
under 4? 

A. 4, the highlighted portion? 

Q. Yes, go ahead. 

A. "These steps are not a single silver bullet 
with which to hit the problem, but a MIRV, multiple 
warhead system that targets specific audiences with 
specific messages and tactics." 
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Q. Go ahead and read the whole thing for the 
jury on that even though they'll have a chance -- 

A. "Support dramatic increase in scientific 
activity on oaths, indoor air pollution and positive 
sociological and economic aspects of smoking." 

Q. And then after the business about the 
multiple war head, what's the next sentence? 

A. "The time-scale plan is first to reshape 
the environment on the annoyance issue and, once this 
groundwork is laid, introduce the longer term science 
work to address the health issue." 

Q. Could you go to the next page? 

Could you read for us under smokers, 
nonsmokers and anti-smokers what you highlighted? 

A. "Make nonsmokers perceive ETS as a 
nonissue." 

Q. And drop down and see if they've got 
something up there about the monster strategy again? 

A. Yes. "Monster strategy, expand issue to 
indoor air, in general reinforce issue of slippery 
slope." 

Q. What's below that? 

A. "Making it hurt. Select weakest of our 
enemies. Make active effort to defeat them in next 
election, then let people know what we did and why we 
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did it." 

Q. Let me ask you this question: In all your 
research as a tobacco document researcher, do you 
know why they called this thing Operation Down Under? 

MR. REILLY: Objection, Your Honor. 

THE COURT: Sustain, if it calls for an 
opinion. You can ask her to identify any 
documents or things read on the web site, but 
not giving an opinion. 

BY MR. HUNTER: 

Q. Have you been able to find any document on 
the web site which explains the use of the term down 



under? 
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A. No, I haven't. 

Q. Let me ask you now, if you would, to go to 
Exhibit 10 A. 

A. I don't have a copy of 10, do you? 

Thank you. This is the whole set. 

Q. That's the whole set. 

And I wonder if you could read to the jury 
what this says here? ■ 

A. "Infotab ETS project, the overall plan." 

Q. Now, can you tell the jury what Infotab is? 
A. Yes. Infotab is an organization formed by 
the major global tobacco companies to be a clearing 
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house of information and a monitoring organization to 
monitor antitobacco activity around the world. 

Q. Could you go to page 10 C and read to the 
jury from their document what their strategy and 
objectives were? 

A. Strategy objectives, "Maintain doubt on the 
scientific front. Position ETS as one of many 
atmospheric contaminants. Position anti-smokers as 
vocal, unrepresentative minority." 

Q. Let me ask you now to turn to 10 H. 

And can you read for the jury objective 
number 1 under strategy objectives? 

A. "Objective 1, to maintain doubt on the 
scientific front about the effects of ETS by 
providing up to date and scientifically respectable 
reviews of research findings from inside and outside 
the industry." 

Q. And read to the jury, please, what 
objective number 2 was. And give us the date before 
you read this objective under the strategy. What is 
the date of this document? 

A. It's March 12th, 1987. 

Q. And before you read this objective 2, are 
the companies that are in this courtroom today 
members of Infotab group? 
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A. Two of them are, Philip Morris and RJ 
Reynolds. 

Q. Read to us now objective 2? 

A. "Objective 2, to position ETS as just one, 
and a very minor factor in a complex atmospheric mix, 
which also includes petrol, diesel fumes, dust, 
bacteria, particles of dead skin, particularly in air 
conditioned environments, solids of all kinds, 
pollen, and in industrial situations an enormous 
variety of chemical fumes and substances." 

Q. All right. If you could, could you turn to 
document 5 A? 

Now, can you tell the jury what information 
you know or are able to find from -- first of all, is 
this a Philip Morris document? 

A. Let's see. I have that. 

This document was found in the area of Tom 
Berelli of Philip Morris. 

Q. Tell the jury who Tom Berelli is? 

A. Tom Berelli is the manager of corporate 
scientific affairs at Philip Morris. He worked at 
Philip Morris USA in 1989, the estimated time of the 
document. 

Q. Now, could you highlight for us -- 

A. Actually I have a copy highlighted. 
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Q. Get up closer on that if you can. 

Could you read that to us? 

A. "Any strategy must begin with the fact that 
the Surgeon General and the National Academy of 
Sciences, the preeminent health and scientific 
authorities in the U.S., if not the world, have 
concluded ETS is harmful to the health of nonsmokers. 
The tobacco industry has little public credibility 
and virtually none when compared to these 
authorities. In order to have any hope of breaking 
the scientific conclusion on this issue, we should 
pursue several aggressive programs simultaneously." 

Q. And these are words of Philip Morris on 
this, according to the index that you have on this 
document? 

A. It was found in the area of Tom Berelli. 

Q. Now, go to 5 B. 

And could you read us up top what you've 
highlighted? 

A. It says, "Number 3, risks in context, 
whether or not we succeed in discrediting the notion 
that ETS is a health risk, we can place the risk 
being in context and thereby minimize it. Thus, 
nonsmokers may still believe ETS is a health-risk, 
but on a par with driving a car, shovelling snow, et 
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cetera." 

Q. Now, the jury again will have an 
opportunity to see this document at their own pace, 
but for the sake of time, could you drop down to an 
eye for an eye? 

A. Number 5? 

Q. Yes. And go ahead and read that whole 
thing. 

A. "An eye for an eye, every time a word 
appears in the media associating ETS with health 
risk, we must respond. We will retain sufficient 
consultants to have more than one respondent, but no 
matter how obscure the publication or how broad the 
distribution, we must respond. If an Associated 
Press wire story quotes the Surgeon General on ETS 
and runs in 500 newspapers, we should send a letter 
to the editor of each paper. The thrust of each 
response should be that new scientific 
evidence/analysis has changed the consensus on ETS 
and whoever is asserting otherwise is out of touch. 

In this way we are raising the scientific credibility 
issue each time ETS is mentioned. This program 
should extend to the electronic media as well." 

Q. And read for this jury prizes and 
critiques. 
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A. Prizes and critiques either through CIAR. 

Q. What is that? 

A. The Center for Indoor Air Research. 

Q. We've heard a doctor from the American 
Medical Association describe that. And TI. What is 
PM, is that the obvious? 

A. Philip Morris. 

Q. Go ahead. 

A. _ "We should fund a series of awards (big 
dollars) to various academic disciplines for the best 
methodological critique of the ETS health risk 
assertion. For example, we would give $10,000 prizes 
for the best statistical critique of using weak 
science to make social policy. These awards would be 
offered only to professional disciplines through 
either their associations or journals. All entries 
would become our property and provide us with a 
reservoir of names and criticisms of possible use 
later." 

Q. Let me ask you at this point, Ms. Landman, 
you have written about some of the things they did 
with regard to smoking bans. 

Could you go to 13 A? 

I'm sorry, let me have you go through 
first, before we get there 12 -- just Exhibit 12. 
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A. Exhibit 12. 

Q. First of all, the Tobacco Institute is 

what? 

A. The Tobacco Institute is the trade 
association for the tobacco industry, tobacco 
companies in the United States. Trade and lobbying 
group. 

Q. When it says it's to the executive 
committee, can you tell us who that is? 

A. Yes. 

The executive committee consists of Gerald 
H. Long, chairman. He's the chairman of the' 
executive committee. He's president of RJ Reynolds 
domestic tobacco. 

Paul C. Bergson, who is a vice-president of 
the Tobacco Institute, executive committee is RJ 
Reynolds's senior vice-presidents and general ounce. 

Thomas F Aaronsfell is Philip Morris senior 
vice-president and general counsel. 

Kinsley V.R. Day, Junior, president and 
chief executive officer of Liggett Tobacco Company. 

Charles H. Mullen, American Tobacco Company 
vice-president. 

Josiah S. Murray, III, Liggett's general 

counsel. 
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Frank E. Resnick is from RJR Reynolds and 
Arthur J. Stevens is senior vice-president of 
Lorillard. 

Q. Could you now bring up this document as big 
as you can get it on the screen, but so that the jury 
can see all of the text? 

And can you read for us the first 

paragraph? 

A. Yes. "The institute staff responded 
quickly and aggressively to the announcement March 23 
that Northwest Airlines plans to ban smoking on all 
of its flights effective April 23." 

Q. Go ahead and continue. 

A. "In the hours immediately following the 
Northwest press conference institute spokepersons 
responded to nearly 20 media quarries including AP, 
UPI, Reuters, Wall Street Journal and NBC. We made 
appearances on CNN and CBS Morning News. A videotape 
of Brennan Moran's CBS appearance is enclosed for 
your information. 

"In addition, we have provided USA Today 
with and op-ed for its March 28th editorial feature. 
We have declined to appear opposite tobacco product 
liability projects director Richard Daynard on 
Sunday's David Brinkley public affairs program. 
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"Our press appearances to date and future 
media efforts are focused on Northwest's poor record 
of passenger complaints and safety violations." 

Q. I'd like you to focus on Exhibit 11, which 
is the actual press release. 

A. Tobacco Institute, release March 25th, 
1988, 9:00 a.m. entitled Northwest Airlines 
disappointed passengers once again. 

Q. The jury will have an opportunity to see 
this in the jury room, but the text of this is a 
press release following, under the headline, the 
large headline that you've shown us there? 

A. Uh-huh. 

Q. Now, if you could, my last document in my 
book is Exhibit 13 A. Could you find that and 
exhibit that to the jury, please. 

And read for us, if you will, the first 

sentence. 

A. "As expected, the National Academy of 

Sciences committee on aircraft cabin air quality 
Wednesday recommended a ban on smoking on all 
domestic commercial aircraft." 

Q. Tell us the date of this. 

A. August 15th, 1986. 

Q. Drop down, if you would, to our strategy 
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and read that for the jury? 

A. "Our strategy was twofold. First, to 
maximize coverage of the industry's position raising 
legitimate and necessary questions as to the validity 
of the report's recommendations. Early intelligence 
enabled us to proceed with a pre-emptive press 
conference on August 12th, the day before the NAS 
event to announce result of RJ Reynolds's in-flight 
air quality tests and to reaffirm public support for 
current regulations." 

Q. And if you could, go to the next page. And 
read for us the sentence starting with "Coverage of 
the academy's press conference." 

A. "Coverage of the academy's press conference 
was limited to a single story the Washington Post and 
the major print media and follow-up debate between 
institute spokesman and anti-smoke or NAS committee 
members on morning and evening news talk shows. On 
the other hand, our news conference breaking the ice, 
so to speak, and reflecting our views was covered in 
all major print and broadcast media. Our press kit 
was sent to you earlier this week." 

Q. You may resume your seat. 

Ms. Landman, how many documents do you 
think you've reviewed on issues similar to those that 
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we've presented to the jury this afternoon? 

A. Thousands. 

Q. Do you feel that this presentation of these 
documents presents a balanced view of how the 
industry dealt with environmental tobacco smoke 
issues? 

MR. REILLY: Objection, Your Honor, calls 
for an opinion. 

THE COURT: Overruled, it's not an opinion 
on documents; it's an opinion on her 
presentation. Overruled. 

THE WITNESS: I selected the documents that 
we saw today because we have time constraints 
and we can't show them all. But they are a 
representative sample of the types of activities 
and strategies that I have found that the 
tobacco industry engaged in on this topic. 

BY MR. HUNTER: 

Q. Are you continuing to work on tobacco 
documents and research those for the American Lung 
Association? 

A. Yes. 

Q. How are you appearing here today; how are 
you being compensated to be here? 

A. I don't get any compensation personally for 
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appearing here. 

Q. But you understand that I'm paying, making 
a contribution to the American Lung Association? 

MR. REILLY: I'll object, Your Honor. It's 
completely self-serving. 

THE COURT: Sustained. Not the first part, 
but the second part. 

MR. REILLY: I'd ask the jury be 

admonished. 


THE COURT: Please disregard the last 
question. 

BY MR. HUNTER: 


Q 

unders 
Associ 
talk t 
A 
Q 

furthe 


You underst 
tand how it is 
ation is allowi 
o this jury abo 
Yes, it's p 
Okay. Than 
r questions. 


and that -- well, 
that the American 
ng you to be here 
ut what -- 
art of my job. 
k you very much. 


do you 
Lung 

in Miami to 


I have no 


THE COURT: Any cross? 


CROSS EXAMINATION 


BY MR. REILLY: 

Q. Good evening, Ms. Landman. 

A. Good evening. 

Q. Ms. Landman, you indicated you are a 
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1 

tobacco document research specialist. 

correct? 

2 


A. 

Correct. 


3 


Q. 

And you've been one for about a year? 

4 


A. 

I have been studying the documents since 

5 

they came 

online in 1998. 


6 


Q. 

But you've had the title of 

tobacco 

7 

document 

research specialist for about 

a year, right? 

8 


A. 

About a year and a half. 


9 


Q. 

And it's a title you created 

for yourself, 

10 

right? 



11 


A. 

Yes. 


12 


Q. 

You decided -- 


13 


A. 

It was suggested to me. It 

was suggested 

14 

to 

me and 

I said, okay. 


15 


Q. 

The title was? 


16 


A. 

Yes . 


17 


Q. 

Let's back up a little bit. 


18 



These documents that you've 

been showing to 

■19 

the 

jury 

today are all on web sites of 

various 

20 

cigarette 

manufacturers, right? 


21 


A. 

Right. 


22 


Q. 

Readily available for anybody to look at 

23 

who 

has got a computer and a telephone 

line that 

24 

hooks them up to the Internet? 


2 5 


A. 

Right. Who knows how to access them, 
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1 correct? 



Q. The web sites themselves actually 
demonstrate how to access these documents? 

A. No, they don't. 

Q. The web sites themselves don't have 

instructions on how to go through this process? 
A. You can access how to enter search 



criteria. But they do not give you step-by-step 
instructions on how to search. 

Q. You've taught yourself how to do the 
searches, right? 

A. Right. 

Q. And anybody can teach themselves how to do 
the searches, right? 

A. With enough persistence, yes. 

Q. I'm 53 years old, to teach me how to do 
this is going to take a little time because I'm not 
that computer savvy, right? 

A. It would take time with anyone -- 

Q. My age, go ahead, say it. 

A. With anyone. 

Q. In any event, these documents have been 
placed on the web sites by the manufacturers, haven't 
they? 

A. Yes. 
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1 

Q. 

2 

these w 

3 

request 

4 

A. 

5 

Q. 

6 


7 

wi 

8 


9 


10 


H 

ma 

12 

Mr 

13 

BY MR. : 

14 

Q. 

15 

documen 1 

16 

A. 

17 

Q. 

18 

right ? 

19 

A. 

20 

Q. 

21 

the bes 1 

22 

jury on 

23 

A. 

24 

involve! 

25 

was aboi 


I'm talking about for these. 

MR. HUNTER: Judge, he's interrupting the 

iSS. 

THE COURT: Sustained. 

You may complete your answer. 

THE WITNESS: No, I found by far the 
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in Tobacco Control Journal and asked some questions 
about that, about the article and about the research. 
And at that point I voluntarily sent him the 
information that I had amassed at that point 
regarding secondhand smoke, regarding airlines. 

Q. I took your deposition about a month ago, 
right? 

A. Not even, week and a half, two weeks ago 

tops . 

Q. Right. I'm sorry. That's right. I took 
your deposition on the 20th, right? 

A. I'd have to check the date. I think it was 
a Thursday. 

Q. And at that time you told me that Mr. 

Hunter gave you a specific assignment? 

MR. HUNTER: Page? 

BY MR. REILLY: 

Q. Page 35, line 25 through page 36 line 5. 

Mr. Hunter gave you a specific assignment that tried 

to find documents that showed how the tobacco 

industry acted when the smoking ban first went on 

airlines; that's the specific task he gave you? 

A. If you notice the date of my article, it 

was published on the -- in 2000, September of 2000. 

I had already collected a number of articles on that 
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topic, which were mentioned in the article. And I 
had found a number of those. I did some more limited 
searching on this topic for Mr. Hunter after he 
contacted me out of curiosity. 

But I had found a number of documents 
already on that topic and I forwarded it to him 
thinking it would be of interest. 

Q. He gave you that particular task, though, 
for this case, right? 

A. He said if I happened to find anything, 
he'd be interested in it. He suggested to me the 
topics that he was interested in. I didn't exactly 
have an assignment to do that. But I did, when I had 
some time in between my other tasks, I did take a 
look and see what else I could find for Mr. Hunter. 

Q. Do you recall being asked this question at 
page 35, line 25: Was there anything in particular 
that he was searching for, something he wanted you to 
look for? Your answer was: Yes, he was interested 
in documents that showed how the industry acted when 
the smoking ban went into effect." 

Do you recall -- 

A. Yes. 

Q. -- giving that answer nine days ago? 

MR. HUNTER: What page? 
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MR. REILLY: Page 35. . 

MR. HUNTER: Line? 

MR. REILLY: 25, to page 36, line 5. 

MR. HUNTER: I think you need to read the 

question before. 

MR. REILLY: I don't need to do anything. 

I just need to get an answer to the question 
that I just got. 

MR. HUNTER: Judge, I object. 

THE COURT: No speaking objections. Can I 
see it, please? 

MR. HUNTER: He read the last question on 
that page. 

THE COURT: I'm reading it. 

THE COURT: Sustained. I think you need to 
read the question before 
BY MR. REILLY: 

Q. The question before was: In the second 

phone conversation, what did you and Mr. Hunter 
discuss, if you remember? I think we discussed more 
information specific to the airlines. I think by 
that time he had received some of the information I 
had sent him and he said that it was pertinent to his 
case. 

Right? 
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A. Yes. 

Q. All right. You have had many conversations 
with Mr. Hunter, right? 

A. I'd say by now, yes. 

Q. By the time I took your deposition you had 
had at least eight conversations with him, right? 

A. I believe it was around there. 

Q. You had spent 15 hours with Mr. Hunter 
trying to work together to find the best documents 
you could find to present to this jury, right? 

A. I wouldn't quantify the hours in that 
number. 

Q. Let's turn to page 45, line 24. 

All right. In those last five 
conversations, about how much time have you spent . 
with Mr. Hunter trying to figure out what would help 
him most? Answer -- I'm sorry, you spent with Mr. 
Hunter trying to figure out what would help him most. 
Answer, right. How much time have you spent doing 
that? Oh, I might have spent 15 hours. 

Do you remember being asked those questions 
and giving those answers? 

A. That wasn't with Mr. Hunter. That was 
doing research on my own on behalf of Mr. Hunter. 

Q. So the 15 hours was spent doing research at 
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Mr. Hunter's request? 

A. And spending time talking with him, yes. 

Q. That was nine days ago. Since that time, 

have you done more work, spent more time? 

A. Probably a little bit more before I came 
out here. 



Q. How much more? 

A. Another maybe two, three hours maybe. 

Q. And then you met with Mr. Hunter last 
night ? 

A. Right, a couple of days ago after I 
arrived. 

Q. When did you arrive? 

A. I arrived Tuesday evening and met him the 
following morning, Wednesday. 

Q. By the way, Mr. Hunter asked you whether or 
not you were being compensated for being here, you 
consider this to be part of your job, right? 

A. Yes. 

Q. That's why you're here, because you 
consider this to be part of your job for which you 
are compensated with a salary, right? 

A. Right. I guess a salary from the American 
Lung Association of Colorado. 

Q. And your employer considers this to be part 
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1 of your job? 

2 A. Yes . 

3 Q. You went on the Internet and you got a lot 

4 of hits; that's what they call it, right? 

5 A. Which search criteria? Some returns zero, 

6 some returns 10,000. 

7 Q. You applied many search criteria? 

8 A. Over the course of my research, yes, I 

9 certainly have. 


10 


Q- 

You got hundreds of hits? 

11 


A. 

Yes, it's common. 

12 


Q- 

(So you) sow looked at -- some you opened. 

13 

some 

you 

didn't? 

14 


A. 

Right. 

15 


Q. 

And of the ones that you opened, how many 

16 

did 

you open; do you remember? 

17 


A. 

Over my research career? 

18 


Q. 

No, in connection with this work. 

19 


A. 

I couldn't say. Because I did a lot of the 

20 

research 

before I was involved in with this case. 

21 

And 

I certainly wasn't cataloging how much -- how 

22 

many 

I opened on any given topic. 

23 


Q. 

You opened more than what you brought with 

24 

you 

today 

0 

25 


A. 

Absolutely. 
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1 Q. Now, you've never met any of the people 

2 that are referenced in any of these documents? 

3 A. No. 

4 Q. You never attended any of the meetings? 

5 A. No. 

6 Q. You've never spoken to any of those folks? 

7 A. No. 

8 Q. You've never spoken to anybody that works 

9 for a cigarette manufacturer, any of these Defendants 


10 

or any 

other cigarette 

manufacturer? 



11 

A. 

Except you. 




12 

Q. 

Well, I'm a 

lawyer and work for a 

law 

firm 

13 

here in 

Miami . 




14 

A. 

Okay, then I 

haven't. 



15 

Q. 

You've never 

been in contact with 

any 

of 

16 

the organizations that 

you referenced in any 

of 

these 

17 

documents? 




18 

A. 

As far as personal correspondence, 

no 

• 

19 

Q. 

And you weren't present when any of the 

20 

documents were created 

, correct? 



21 

A. 

Correct. 




22 

Q. 

Let's take a 

minute and look at some 

of 

23 

these documents that Mr. Hunter went through 

with 

24 

you. 





25 

A. 

All right. 
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Q. Now, I noticed, and I'm not going to go 
through all of them, it's a quarter to 7:00. But I 
just want to point out, Mr. Hunter had you read on 
Exhibit 4 A, he had you read the first and the third 
paragraph, didn't he? 

A. Yes. 

Q. But he didn't have you read the second 
paragraph, did he? 

A. Right. 

Q. The second paragraph reads: "Finding a 

solution, while difficult, is not an impossibility. 
Our directive is to come away from Sea Pines with a 
reasonable responsible and rational approach to 
solving the problem." 

Right? 

A. That's what it says. 

Q. By the way, in terms of the media and how 
the media treats the tobacco industry, that first 
paragraph says, "First we'll hear from William Small, 
former president of NBC News, CBS News and United 
Press International. Mr. Small will explain in very 
clear and direct terms why we have such an absence of 
credibility with the media and why we get some shoddy 
treatment from the media." 

Right? 
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A. Right. 

Q. The Operation Down Under conference was a 
brainstorming session, wasn't it? 

A. The initial set, the 33-page conference 
notes, yes, contained a section titled, brainstorming 
session. 

Q. This was Exhibit 9. And this was 9 D. 

Now, this is another one that Mr. Hunter didn't read 
or have you read. Worse on science front. Develop 
messages based on. 

Science, that's number 4, right? 

A. That's what it says. 

Q. He had you read from Exhibit 10, right? 

This was a document, this is actually from over in 
England, isn't it? 

A. Infotab ETS project, the overall plan, yes. 

Q. This is prepared by some entity called 
Daniel J. Edelman, Limited in London? 

A. Right. 

Q. "The action plan has three basic aims. To 
provide NMAs with up-to-date and authoritative 
scientific information based on scientifically-sound 
research." 

Right? That’s what it says, right? 

A. Yes. 
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Q. "And the second item is to provide a 
specific plan on how to use the scientific data." 

Right? 

A. Yes. 

Q. But Mr. Hunter didn't have you read that? 

A. Right. Our time was limited as to how much 
we could read. 

Q. Exhibit 5 A. Mr. Hunter didn't have you 
read that highlighted area that says, "Although there 
are scientific studies which cast serious doubt on 
the health effects of ETS, we have so far failed to 
disseminate them to our target audiences of media." 

What's the date of this document? 

A. I believe that was estimated to be 1989. 

Q. Do you know when the two-hour ban on smoke 
on airplanes went into effect? 

Let me just tell you, it went into effect 
in April of 1988. 

Do you know when the complete ban on 
smoking on domestic flights went into effect in the 
United States? 

A. 1996. 

Q. No, 1990, February of 1990. 

The comment, this Northwest Airlines 
disappoints passengers again that Mr. Hunter had you 
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1 read? 

2 A. Yes. 

3 Q. The tobacco industry didn't hide who was 

4 issuing this press release, did it? 

5 A. It was the Tobacco Institute. 

6 Q. Right. And it said right on it that they 

7 were advocating the rights of smokers and nonsmokers 

8 alike, right? 

9 A. Where does it say that? 

10 Q. Read the bottom sentence, "Unfortunately 

11 for smokers and nonsmokers alike that's all it is a 

12 smokescreen that does nothing to address the problems 

13 passengers feel are seriously wrong with Northwest." 

14 Right? This is about -- if Northwest is 

15 truly attempting to satisfy passenger concerns about 

16 service, any number of issues deserve higher 

17 priorities than smoking. They weren't trying to hide 

18 who was making this complaint? 

19 A. No, it says Tobacco Institute on it. 

20 Q. Northwest Airlines didn't go back to 

21 allowing smoking on airplanes before this ad went 

22 out, did it? 

23 A. Not to my knowledge. 

24 Q. Mr. Hunter had you read from Exhibit 13 A, 

25 our strategy was twofold, first, to maximize coverage 
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of the industry's position raising legitimate and 
necessary questions as to the validity of the 
reports's recommendation." 

Right. 

This was this the NAS report? 

A. National Academy of Sciences. 

Q. And on the next page talking about how 
people responded to the NAS report, it says, "many 
noted that the NAS committee admitted to no data and 
had reached few conclusions about air quality issues 
other than smoking." 

There was no -- did you ever look at the 
NAS report? 

A. I haven't seen a copy of it. 

Q. Do you know whether it had -- you just said 
you had never seen it so you wouldn't know. 

In spite of the brainstorming session, in 
spite of any document that you've shown this jury 
today, the two-hour ban was already in effect when 
many of these documents were created, right? 

A. When did the two-hour ban go into effect? 

Q. In April of 1988? 

A. April of 1988. Some of the documents were 
before and some after. 

Q. And some of the documents you've shown this 
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1 jury were actually created after the complete ban 

2 went into effect in February of 1990, right? 

3 A. I believe the one was 1993. Smokers 

4 Alliance was created after the ban went into effect. 


5 

Q. 

That's this document, right? 



6 

A. 

Exhibit 6. 



7 

Q. 

Exhibit 6, by your estimation, 

was 

actually 

8 

created 

three years after the total ban 

on cigarette 

9 

smoking 

on airplanes here in the United 

States went 

10 

into effect? 



11 

A. 

1993 . 



12 


MR. REILLY: No other questions, Your 

13 

Honor. 



14 


THE COURT: Any redirect? 



15 


REDIRECT EXAMINATION 



16 

BY MR. 

HUNTER: 



17 

Q. 

Well, the international ban took effect in 

18 

1997; and that document was before that, 

correct ? 

19 

A. 

Correct. 



20 

Q. 

Now, I want to ask you about some 

-- I want 

21 

you to 

listen carefully to this question 

• 


22 


And answer it with a yes or a 

no. 

Did the 

23 

tobacco 

companies put these documents on 

the 

web site 

24 

voluntarily or were they forced to do that? 


25 


MR. REILLY: Your Honor, I object. 

Could 
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we have a sidebar? 

THE COURT: Yes, you may. 

MR. REILLY: Because this is something -- 

THE COURT: Yes, you may. 

(A bench conference occurred as follows:) 

THE COURT: I had a concern about this when 
you asked the question on cross. 

THE WITNESS: I can't believe you asked 

those questions. You weren't hiding anything, 
therefore, you voluntarily put -- 

MR. REILLY: We did put them voluntarily on 
the web sites. This is part of a settlement. 
Your Honor. They weren't forced to do this at 
all. They agreed to do this. This is part of a 
settlement agreement. 

MR. HUNTER: They were sued and they 
entered into the Master Settlement Agreement. 


MR. 

REILLY: 

You 

bet. 

MR. 

HUNTER: 

And 

they moved to keep me 


even mentioning that and I very cautiously went 
through with this witness: You can't say 
anything about the Master Settlement Agreement. 
Don't mention it. And then counsel gets up 
there and says: Well, they're all out there for 
anybody to see. Leaving the implication that 
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they did this voluntarily. 

They didn't, they were sued by the Attorney 
Generals, by the National Association of 
Attorney Generals of about 26 states in this 
country and being sued in an effort to resolve 
the case, that was what they negotiated and they 
were forced to do. 

MR. REILLY: Your Honor, they weren't 

forced to do it. Nobody is forced into a 
settlement. 

THE COURT: I understand you weren't 
forced, but it was pursuant to the settlement 
agreement. 

MR. REILLY: Correct. 

THE COURT: Not based upon just you decided 
to voluntarily decided to put all this stuff on 
your web site. 

MR. REILLY: I didn't say whether they 

voluntarily or didn't, but the truth is they did 
it as part of the settlement. 

Your Honor, at their request, has prevented 
us from making the most remote mention of the . 
fact that his client entered into a settlement 
of another lawsuit. Even remotely go near it. 

THE COURT: That's okay. Separate issue 
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completely. This never would have gone into, 
and I've sustained all your motions in limine 
prior to the trial not to allow him to go into 
this. But you infer to the jury that the 
tobacco companies weren't trying to hide 
anything, they voluntarily put everything. 

MR. REILLY: I never said. 

THE COURT: That was the inference, I wrote 
it down. I got concerned when you said it and 
the way you said it immediately when you said 
it. Because it gave the inference that you 
weren't trying to hide, tobacco companies 
weren't trying to hide anything and you 
voluntarily put this on the web site for 
everybody to look at it and everybody to be 
informed. That's not the way it got on to the 
web site. 

MR. REILLY: Sure, it is. No one forces 

you into a settlement. Nobody. 

THE COURT: But you get backed into a 
settlement. It's when you think that it's the 
lesser of evils to settle and resolve the issue 
rather than to roll the dice and not know what's 
going to ultimately happen. 

MR. REILLY: Absolutely that's what occurs. 
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THE COURT: Of course, but you voluntarily 
enter into the settlement, but you didn't 
voluntarily put these documents on the web site 
until it became part of the settlement 
agreement. 

MR. REILLY: So what? 

THE COURT: The problem is how to correct 

this. 

MR. HUNTER: I'm going to ask this witness, 
I'm going to ask her, I didn't even ask the 
question the right way, I screwed it up. But 
I'm going to say, just answer this question yes 
or no, did they put these documents on the web 
site voluntarily? 

THE COURT: You can't answer that yes or 
no. Because they voluntarily put it on based 
upon the settlement agreement. 

MR. WEINSTEIN: Was there a requirement? 

MR. REILLY: No, we weren't required to 
enter into any settlement. That's false. 

MR. HUNTER: Then we can follow Marvin's 
approach and tell them the truth. 

THE COURT: Just enter a stipulation that 

the tobacco companies placed this information on 
the Internet on such and such a date in 
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conjunction with an agreement. 


MR. 

HUNTER: 

With the Attorney 

General. 

MR. 

REILLY: 

With the Attorney 

General's 

:e . 




MR. 

REILLY: 

That's okay with me. 

THE 

COURT: 

What's the date? 


MR. 

REILLY: 

I don't know. 



MR. HUNTER: Just say these documents were 
placed in the public domain. 

THE COURT: Placed on the Internet. 

MR. REILLY: Wait a minute. What's going 
to be said? 

THE COURT: These documents were placed on 
the Internet based upon an agreement between the 
tobacco companies and the Attorney General's 
office. 

MR. HUNTER: National Association of 
Attorneys General. 

(The bench conference ended.) 

THE COURT: Members of the jury, these 
documents were placed on the web site or on the 
Internet based upon an agreement between the 
tobacco companies and the National Association 
of Attorney Generals. 

BY MR. HUNTER: 
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Q. Now, in terms of the Infotab document -- 
A. Yes. 


Q. -- the Infotab meeting was in London, but 
that document, as you'll recall, references an 
upcoming meeting to occur in Washington, D.C., United 
States, correct? 

A. I don't recall 


MR. REILLY: Object to the form. Your 
Honor. 


THE COURT: Just a moment. 


MR. HUNTER: I'll get it. 

BY MR. HUNTER: 

Q. You have the Infotab document, Ms. Landman? 
A. What's the exhibit number? 


MR. REILLY: It's 10. 


BY MR. HUNTER: 


Q. Go to page 10 B. 

A. 10 B. 

Q. Can you put -- you've got something on the 
screen there? 


A. Sorry. 

10 B. 

Q. And could you read the third entry where it 
says the key dates? 

A. The key dates are: Latin American NMAs. 
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Q. Just read the third one. 

A. "Industry scientist symposium Washington 18 
March." 

Q. Now, if you would, you were asked a 
question by Mr. Reilly concerning the date of the 
these documents. 

A. Yes. 

Q. Would you go to Exhibit 8 for us, please? 

Can you place document number 8 -- 

A. Wait. 

Q. And can you tell the jury the date of this 
document ? 

MR. REILLY: I'm going to object, Your 

Honor, this is beyond the scope of cross. 

THE COURT: Overruled. 

THE WITNESS: May 1st, 1972. 

BY MR. HUNTER: 

Q. And could you read for the jury under 
general comments starting at the third paragraph? 

I'll tell you what, why don't you read 
under general comments? 

A. Should we say where this is from? 

Q. Yes, tell the jury who Horace Kornegay is. 

A. He was president of the Tobacco Institute. 
Fred Panzer was head of affairs at the Tobacco 
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Institute. 

Q. Go ahead and read for us under general 
comments. 

A. "It is my strong belief that we now have an 
opportunity to take the initiative in the cigarette 
controversy and start to turn it around. For nearly 
20 years this industry has employed a single strategy 
to defend itself on three major fronts, litigation, 
politics and public opinion. While the strategy was 
brilliantly conceived and executed over the years, 
helping to us win important battles, it is only fair 
to say that it is not, nor was it intended to be, a 
vehicle for victory. On the contrary, it has always 
been a holding strategy consisting of creating doubt 
about the health charge without actually denying it. 
Advocating the public's right to smoke without 
actually urging them to take up the practice, 
encouraging scientific research as the only way to 
resolve the question of health hazard." 

Q. If you would turn to page 8 B. 

Down at the bottom of the page 8 B. Could 
you read for us, as of 1992 -- I mean, 1972, which 
was 30 years ago, what their multifactorial 
hypothesis was on direct smoking? 

Do you have page 8 B? 
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A. This is 6 B. 

Q. Do you have the bottom of the page? 

A. Yes, I see it. Right here. "The 

multifactorial hypothesis, i.e., as science advances, 
more and more factors come under suspicion as 
contributing to the illnesses for which smoking is 


7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


blamed, air pollution, viruses, food additives, 
occupational hazards and stresses." 

Q. And the press release, which was Mr. Reilly 
asked you about, which was Exhibit 11. 

THE COURT: Do you want to show her your 

copy to speed up the process? 

BY MR. HUNTER: 

Q. Let me show you mine and we'll show it to 
the jury. The specific question, could you blow up 
that last paragraph. 

And the specific question Mr. Reilly asked 
about this paragraph was that they, meaning the 
tobacco industry, wasn't trying to hide who they 
were . 

Well, in fact what they were doing was 
accusing Northwest of putting up a smoke screen, 
correct ? 

A. Correct. 

MR. HUNTER: All right. I have no further 
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questions. 

MR. REILLY: Your Honor, may I inquire 

about the new document? 

THE COURT: Yes, you may. 

MR. REILLY: Just take one second. 

RECROSS EXAMINATION 


7 BY MR. REILLY: 


8 Q. This Exhibit 8, the May 1st, 1972 document 

9 that you just showed? 



For Fred Panzer and Horace Kornegay. 

This isn't about environmental tobacco 
is it? 

It's about tobacco smoke. 

It's about smoking, isn't it? 

It's about smoke and smoking. 

It's all about smoking, isn't it? 

Exposure to smoke, yes. 

It doesn't say anything about exposure to 
does it? It talks about smoking, that's what 
about ? 

Smoking and health. 

MR. HUNTER. One follow up. 

REDIRECT EXAMINATION 

HUNTER. 

The tobacco industry is doing the same 
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thing with ETS as they were doing 30 years ago 
with -- 

THE COURT: Sustained, calls for an 
opinion. 

THE COURT: Thank you, I know that it's 
very late. Tomorrow 9:30. Be able to start 
early. I don't have a calendar so we'll.be able 
to start at 9:30. Apologize for keeping you so 
late this evening. 

(Jury exits courtroom.) 

MR. WILLIAMS: Judge, for purposes of 

scheduling, we had one last witness we were 
going to read the deposition, but in order to 
speed up this process and try to keep our 
promise to the jurors, we are going to close in 
the morning, read the mortality tables, couple 
of things, clean up and that's it. 

THE COURT: You're not going to do the 
deposition tomorrow? 

MR. HUNTER: But I do have about 10 or 12, 

I have the RJ Reynolds documents on smoking and 
airlines. And one Philip Morris document, 
whatever those documents are that I referred 
earlier to in the trial I'm going to offer those 
in evidence and we'll rest. 
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MR. KODSI: Your Honor, we haven't seen any 
one he referred to other than in opening 
statements. 

THE COURT: You want to show them whatever 
documents you want to introduce right now? 

MR. HUNTER: Yes. 

MR. REILLY: Your Honor, I know that 1 

won't be able to get Dr. Kronberg here tomorrow. 

THE COURT: You better. 

MR. REILLY: I can't. He's got surgery all 
afternoon. 

THE COURT: You know -- 

MR. REILLY: I can't do it. 

THE COURT: You've known all along, this is 
not a surprise, I'm not going to wait three days 
then have him testify, then do closings. We 
won't even get to closings then on Tuesday, 
which is Wednesday. There's no reason to do 
that when we have three witnesses left for 
tomorrow. That's it. That's it. 

MR. REILLY: But I didn't know that. I 
didn't know that we were going to work until 
7:20 tonight. 

THE COURT: We've told the jury all along 
that we're going to finish. 
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MR. REILLY: He gave me a choice he said, 
you can have me Friday or you can have me 
Tuesday. And I had to make a choice three days 
out. 

THE COURT: Three days out you should have 
definitely elected for Friday because that's 
what we all expected. 

MR. REILLY: No, I shouldn't have, because 
the way we were going we were definitely going 
to be going on their case until tomorrow 
morning. And we would have, until the decisions 
they made. 

THE COURT: We expected to handle most of 
these witnesses yesterday really. So the fact 
that it took longer today didn't happen until 
late yesterday. 

MR. REILLY: It is an art to be a Defendant 

and to try to get this scheduled. And when 
you've only got three witnesses. 

THE COURT: What kind of a doctor is he? 

MR. REILLY: He's the ENT. 

THE COURT: You tell me he's going to be in 
surgery all day tomorrow? 

MR. HUNTER: Let's check with his office. 
He's a volunteer -- 
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THE COURT: That's irrelevant. His 
scheduling is all that we're concerned with. 

Have you called to find out what his surgery 
schedule is for tomorrow? 

MR. HUNTER: The representation that's been 
made is he has scheduled surgery tomorrow? 

MR. REILLY: If he's available tomorrow. 

I'll bring him. I only know that he's had 
surgery. Actually Neil is the one that's been 
talking to him. 

MR. KODSI: I can try and call him if I 
have his home number. 

MR. REILLY: I am absolutely not trying to 
unnecessarily delay this trial. 

MR. KODSI: Your Honor, if I have 
permission to leave my cell phone on, I made a 
phone call and I should be getting a call back. 

Mr. Hunter just handed me some RJ Reynolds 
documents. I do not know if any of these were 
even on his original exhibit list. So I haven't 
had a chance -- I am familiar with some of 
these. Your Honor. But they are new to me. I 
would prefer arguing them in the morning after I 
go back and see if they're even on his exhibit 
list in the first place. I know we talked about 
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a 48-hour rule that we weren't going to hold 
people to with respect to witnesses. He's known 
since the beginning of his case. I'm being 
handed them at almost 7:30 p.m. at the end of 
his case. 

MR. HUNTER: I have used these documents to 

illustrate to Your Honor, this is the smoking on 
airlines documents, those were produced to me by 
RJ Reynolds in the Bland Lane case. 

THE WITNESS: These are documents that I'm 
only offering because they have insisted over my 
vehement objections that they wanted to assert 
the affirmative defense of comparative 
negligence. So any -- they're their own 
documents again. So any objections that there's 
a surprise is not founded. 

MR. KODSI: That's why we have exhibit 
lists in cases. The first two documents, 
although I've seen them used before, they have 
no name on them. They just had a witness on the 
stand who can tell you who authors documents. 

MR. HUNTER: What I wanted to do was 
read -- when I publish these documents, I have 
their interrogatory answers in Bland Lane where 
RJ Reynolds RJR tells me who the author is and 
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who is went to and what their positions were 
with the company. So I would offer that. 

MR. KODSI: I'd like to see those, too. 

THE COURT: Why don't you get together in 
the morning, go over everything so we know 
exactly what we have, who the authors are. Show 
him the answers to interrogatories, whatever it 
is. He'll know what his position is on those 
documents. 

What about these other documents, do you 
necessarily need to introduce portions of the 
documents that you did not provided to counsel 
during the deposition of Ms. Landman? 

MR. HUNTER: Well, I would offer those. I 
mean, I had the complete documents -- well, yes, 
I mean, first of all, yes. For instance the 
Smokers Alliance document. The only thing that 
I initially had offered -- I thought we've 
already argued this. I had initially offered 
the one page, then you took it home and then I 
offered the balance of that. 

So I think that should come in. I truly 
believe that that was a technical objection that 
Mr. Upshaw created when he sat there and read 
all the documents is maybe we can keep a few of 
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these pages out by saying, well, they didn't 
give them to us at the deposition. And that's 
true. But what I gave them was the documents 
that we were going to show to the jury and then 
they cross examined the witness at length about 
the balance of the documents. 

THE COURT: The problem is that you told 
Mr. Upshaw during that deposition that's all you 
were going to use. I mean, I know you've told 
him this is not the complete document. Get the 
complete document off your web site. This is 
all I'm going to use. 

MR. HUNTER: But I never -- 

THE COURT: I thought that's what it said 
in that deposition. 

MR. UPSHAW: Yes. "Question: Well, you 
understood'that those were the documents that he 
was going to give us for the trial? Right? 

"Answer: Right. 

No objection, no "that's not what I said." 
No "I'm going to use the whole thing." 

MR. HUNTER: Again, they're making a 
misrepresentation. 

MR. UPSHAW: I'm reading it. Page.65, line 

7 . 
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MR. HUNTER: Judge, they've worn me down. 

If you think there's some prejudice involved 
here, then I'll just offer the ones that -- 

THE COURT: I'm going to think about this 

overnight then. I want to look at this 
deposition overnight and think about it. 

Anything else we need to address tonight? 
MR. HUNTER: The only other document is the 
RJ Reynolds performance record which is for the 
plan year. It's the mid year progress update. 

And on the last page it says, and this is 

specific to RJ Reynolds, that the public issues 
complements was they expanded the part San 
project to 2.2 million house olds and encouraged 
participants to protest Northwest Airlines ban 
on smoking on domestic flights. That shows the 
breadth of their economic weight or strength 
when they have an organization that's 2.2 
million strong in the market of the airlines. 

MR. KODSI: Your Honor, the problem is 

that's one paragraph in a document that talks 
about marketing strategy for cigarettes, 
cigarette design issues. It's a complete 
document of the company. I need time to read 
this. I'm sure there's nothing in this document 

TAYLOR, JONOVIC, WHITE & GENDRON 
(305) 358-9047 


http://legacy.library.ucsf.e(flii(ticK'0bittil![aflO)(p0HA/.industrydocuments.ucsf.edu/docs/qthl0001 


2071 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


that's relevant. The paragraph that Mr. Hunter 
reads to you they've gotten plenty of evidence 
in on the Northwest Airlines issue. I don't 
know why it needs to have a document on 
completely irrelevant information provided to 
the jury in addition to that. But I'm going to 
need time to read this because I've never seen 
it before. 

THE COURT: You read it and I'll read it. 

Anything else? 

MR. HUNTER: That's it. And we'll rest. 

MR. WILLIAMS: In the morning. 

MR. HUNTER: In the morning,. 

THE COURT: You're going to be checking 
with the doctor? 

MR. KODSI: I've got my cell phone on. I 

haven't heard anything. 

THE COURT: What I suggest is if you don't 
get the information, get the number of the 
office that you call in the morning and speak to 
his secretary or nurse and find out his schedule 
for tomorrow. 

9:30. 

(Trial adjourned at 7:30 p.m.) 
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